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MANAGING THE SOCIAL SECURITY
DISABILITY INSURANCE PROGRAM

TUESDAY, MAY 23, 1995

HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,
SUBCOMMITTEE ON SOCIAL SECURITY,
Washington, D.C.
The subcommittee met, pursuant to notice, at 10:04 a.m., in room
B-318, Rayburn House Office Building, Hon. Jim Bunning (chair-
man of the subcommittee) presiding.
[The advisories announcing the hearings follow:]
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ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS

SUBCOMMITTEE ON SOCIAL SECURITY

FOR IMMEDIATE RELEASE CONTACT: (202) 225-9263
May 3, 1995
No. §§-2

B ANN ES SOCIAL

Congressman Jim Bunning, (R-KY), Chairman of the Subcommittee on Social Security of the
Committee on Ways and Means, today announced that the Subcommittee will hold a series of
hearings on the Social Security disability insurance program. The first hearing will take place on
Tuesday, May 23, 1995, beginning at 10:00 a.m. in room B-318 Rayburn House Office
Building. On that day, the Subcommittee will examine broadly how effectively the disability
insurance program is being administered by the newly-independent Social Security Administration
(SSA). The Subcommittee will hear testimony focusing on the causes and extent of the disability
claims backlogs, what short- and long-term initiatives have been developed to address these backlogs
and to conduct disability reviews, and various concerns surrounding the agency’s implementation of
these initiatives.

The second hearing will be held on Wednesday, May 24, 1995, beginning at 10:00 a.m.
in room B-318 of the Rayburn House Office Building. At that time, the Subcommittee will hear
from any Member of Congress wishing to testify regarding his or her views on ways to improve any
aspect of the Social Security disability insurance program.

Oral testimony at the May 23 hearing will be heard from invited witnesses only. Witnesses
will include representatives from SSA, the U.S. General Accounting Office, and employee and
professional organizations. However, any individual or organization may submit a written statement
for consideration by the Subcommittee and for inclusion in the printed record of the hearing.
Members of Congress wishing to testify at the May 24 hearing are asked to contact the
Subcommittee staff at 225-9263 no later than close of business May 17.

BACKGROUND AND FOCUS:

From 1984 to 1994, the U.S. population grew by 11 percent. In the same 10 years, the
number of individuals receiving Social Security benefits on account of disability went up 40 percent,
from 4.8 million to 6.7 million. This surge in disability applicants and awards has created
unprecedented increases in SSA disability workloads, particularly over the past four years. Asa
result, backlogs have occurred, causing unacceptable service delays to those suffering from severe
disabilities. In particular, applicants who appeal their disability claims as far as a hearing before an
Administrative Law Judge often wait over a year after first applying to receive a final decision.

A severe backlog also exists in the number of active disability cases requiring review to
determine whether a legitimate disability continues. Experts estimate that for every $1 spent on
reviewing disability cases, about $6 in benefits can be saved. Congress passed legislation in 1980
requiring SSA to periodically review at least 500,000 disability cases annually, and terminate
benefits to those who have recovered. For the last five years, h , SSA has reviewed fewer
than 100,000 disability cases, and in three of those years it reviewed under 50,000. As a
consequence, GAO estimates that hundreds of thousands of individuals who have recovered continue
to receive hundreds of millions of dollars of disability benefits to which they are not entitled,
draining the disability trust fund, and eroding public confidence in the integrity of the disability
program.

The solvency of the disability trust fund is of particular concern to Subcommittee Members.
In response to imminent insolvency, Congress passed legislation in 1994 shifting a percentage of the
payroll tax from the retirement and survivors’ trust fund to the disability trust fund. Although the
tax reallocation was projected to keep the disability trust fund solvent until 2015, the retirement and
survivors’ trust fund is projected to lose $275 billion by 2008 as a result.

(MORE)



WAYS AND MEANS SUBCOMMITTEE ON SOCIAL SECURITY

The Subcommittee is interested in ensuring that short- or long-term agency initiatives to
streamline or alter various aspects of the disability claims process do not negatively impact public
service, the integrity of the process, or the solvency of the trust funds. It is also interested in SSA’s
efforts to identify the causes for the explosion in disability.

DETAILS FOR SUBMISSION AND PRESENTATION OF TESTIMONY:

Witnesses scheduled to present oral testimony are required to summarize briefly their written
statements in no more than five minutes. THE FIVE MINUTE RULE WILL BE STRICTLY
ENFORCED. The full written statement of each witness will be included in the printed record
of the hearing. ’

In order to assure the most productive use of the limited amount of time available to question
witnesses, all witnesses scheduled to appear before the Subcommittee are required to submit 200
copies of their prepared statements for review by Members prior to the hearing. Testimony for the
May 23 hearing should arrive at the Subcommittee on Social Security office, room B-316
Rayburn House Office Building, no later than noon, Friday, May 19, 1995. Failure to do so
may result in the witness being denied the opportunity to testify in person. Members scheduled to
testify at the May 24 hearing are -asked to submit copies of their testimony by May 19 if they would
like Subcommittee Members to review it prior to the hearing.

Any questions roing a scheduled appearance should be directed to the
Subcommittee staff at (202) 225-9263.

WRITTEN STATEMENTS IN LIEU OF PERSONAL APPEARANCE:

Any person or organization wishing to submit a written statement for the printed record of
the hearing should submit at least six (6) copies of their statement, including their address and date
of hearing. by Wednesday, June 7, 1995, to Phillip D. Moseley, Chief of Staff, Committee on Ways
and Means. U.S. House of Representatives, 1102 Longworth House Office Building, Washington,
D.C. 20515. If those filing written statements wish to have their statements distributed at the
hearing. they may deliver 200 additional copies to the Subcommittee on Social Security, room
B-316 Rayburn House Office Building. at least one hour before the hearing begins.

FORMATTING REQUIREMENTS:

Rach statement presented for printiag to the Commitise by a witaess, any writien statemest or axhibit submitted for the printed record or any
written comments ia response (o & request for written comments must conform to the guidelines listed below. Any statement er exhibit not in
compliance with these guidelines will st be printed. but will be maintained ia the Committee files for reviow and use by the Committes.

1. All statements and any accompanying exhidits for pristing must be typed in single space en logal-size paper and may net excoed a total
of 10 pages.

2. Coples of whole documents submitted as exhibit material will not be accepted fer printing. Iastead, exhibit material should be referenced
and quoted or paraphrased All exhibit material act meeting these will be n the files for review and use by the
Committes.

3 Statemests must contain the name and capacity in whick the witness will appear er, for written comments, the name and capacity of the

person submitting the statement, as well as auy clients or perseas, or any orgasization for whom the witness appears or for whom the statement is
submitted.

4 A shost must oach mmmm“nm—:muuﬁn-m
designated representative may be reached and a topical cutiine or y of the and n the fall This
supplemental sheet will not be incinded in the printed record

The above restrictions and limitations apply caly to material being submitted for printing. Statements and exhibits or supplementary material
submitted solely for distribution to the Members, the press and the public during the courss of a public hearing may be submitted tn ether forms.

Note: All Committee advisories and news releases are now available over the Internet at
GOPHER.HOUSE.GOV under "HOUSE COMMITTEE INFORMATION.’
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ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS

SUBCOMMITTEE ON SOCIAL SECURITY

FOR IMMEDIATE RELEASE CONTACT: (202) 225-9263
July 18, 1995
No. §S-3

Bunning Announces Social Security Disability Hearing

Congressman Jim Bunning, (R-KY), Chairman of the Subcommittee on Social Security of the
Committee on Ways and Means, today announced that the Subcommittee’s hearing on the Social
Security disability insurance (DI) program will be continued on Thursday, August 3, 1995. The
hearing will begin at 9:00 a.m. in room B-318 Rayburn House Office Building. On that day,
ithe Subcommittee will continue its examination of malfunctions in the disability program. The
hearing will focus on management of the program, vocational rehabilitation, and the appeals process.

Oral testimony at the hearing will be heard from invited witnesses only. Witnesses will
include representatives from the U.S. General Accounting Office and experts in vocational
rehabilitation, program administration, and due process. However, any individual or organization
may submit a written statement for consideration by the Subcommittee and for inclusion in the
printed record of the hearing.

BACKGROUND:

Witnesses who appeared at the hearing held in May testified that the Social Security
Administration’s disability process redesign plan will not correct two of the program’s most serious
problems -- the discrepancies caused by differing standards in the disability decision-making process,
and the variations in disability standards across the country caused by the impact of the Federal
courts.

In addition, only 6,154 of the 9.2 million disabled individuals receiving Social Security
disability insurance (SSDI) and Supplemental Security Income (SSI) were successfully rehabilitated
in 1993 -- and only 21 percent of those awarded were even referred for rehabilitation services.

FOCUS:

Chairman Bunning is committed to restoring fairness to the disability program by enabling
those who are truly disabled to receive benefits quickly, and by stopping payments to those who
have recovered. The Subcommittee will hear expert views on what action is needed to remedy the
abysmal record of vocation rehabilitation of SSDI and SSI recipients, as well ways to improve
malfunctions in the disability process.

WRI T IN LIEU OF P! N PE NCE:

Any person or organization wishing to submit a written statement for the printed record of
the hearing should submit at least six (6) copies of their statement (legal size), including their
address and date of hearing, by Thursday, August 17, 1995, to Phillip D. Moseley, Chief of Staff,
Committee on Ways and Means, U.S. House of Representatives, 1102 Longworth House Office
Building, Washington, D.C. 20515. If those filing written statements wish to have their statements
distributed at the hearing, they may deliver 200 additional copies (any size) to the Subcommittee on
Social Security, room B-316 Rayburn House Office Building, at least one hour before the hearing
begins.

(MORE)



WAYS AND MEANS SUBCOMMITTEE ON SOCIAL SECURITY

FORMATTING REQUIREMENTS:

Each statement presented for printing to the Committes by a witness, any written statement or exhibit
submitted for the printed record or any written comments in response to a request for written comments must
conform to the guidelines listed below. Any statement or exhibit not in compliance with these guidelines will
not be printed, but will be maintained in the Committee files for review and use by the Committes.

1. All statements and any accompanying exhibits for printing must be typed in single space on
legal-size paper and may not exceed a total of 10 pages (only 2 legal-sized coples need be submitted for
printing purposes).

2. Coples of whole documents submitted as exhibit material will not be accepted for printing. Instead,
exhibit material should be referenced and quoted or paraphrased. All exhibit material not meeting these
specifications will be maintained in the Committee files for review and use by the Committee.

3. Statements must contain the name and capacity in which the witness will appear or, for written
comments, the name and capacity of the person submitting the statement, as well as any clients or persons,
or any organization for whom the witness appears or for whom the statement is submitted.
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Chairman BUNNING. Since we have so many panels, I would like

to get the hearing underway.
et me first welcome our witnesses and guests, especially the
agency employees who have traveled so far to%:e here today.

As 1s the custom of the subcommittee, without objection, we will
dispense with opening statements except for the chairman and for
my ranking member, Mr. Jacobs. Any member is welcome to sub-
mit his opening remarks for the record.

Today marks Social Security’s first appearance before this sub-
committee since it became an independent agency on March 31.
Social Security is the most important social program ever created
and it needed to be rescued from the basement of HHS. Coniz:ss
did that last year, and I am extremely proud of the role that Andy
and I both had in the legislation that passed.

Protecting Social Security is extremely important to the Amer-
ican people. One way to do that is to ensure that the Social Secu-
rity disability program is accurately administered. The numbers
show that the disability program is in trouble. For example, over
half a million denied claims are awaiting a hearing before an ALJ,
administrative law judge.

Part of the problem 1s Social Security’s management of the pro-

am. Today’s hearing will focus on what action SSA, the Social
g:ecurity Administration, is taking and whether its efforts will in-
crease allowances of borderline cases, placing further stress on the
program and undermininf public confidence even more.

SSA employees, as well as those at the DDS, Disability Deter-
mination Services, and OHA, Office of Hearings and Appeals, are
to be commended for the work they have done to raise productivity,
cut processing time, and reduce backlogs. But SSA administrators
must be cautioned that those of us who have been in Congress for
a little while know that numbers do not necessarily tell the whole
story. The key issue is not whether SSA is getting the numbers
down but how SSA is getting the numbers down.

Taken to extremes, one way to eliminate backlogs is just to pay
more cases from the beginning, and there is no question that the
n}tlj.mbelalrs show that SSA is doing a terrible job getting people off
the rolls.

Of the 4 million disabled workers currently getting benefits,
roughly half, almost 2 million are long overdue for a continuing dis-
ability review or a CDR. The CDR backlog grows by 500,000 each
year. Just doing the required CDRs would go a long way toward
restoring public confidence in Social Security.

[The prepared statement follows:]
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TODAY MARKS THE FIRST APPEARANCE BEFORE THE SOCIAL
SECURITY SUBCOMMITTEE OF THE SOCIAL SECURITY ADMINISTRATION
-- SSA -- SINCE IT BECAME AN INDEPENDENT AGENCY ON MARCH 31.
SOCIAL SECURITY IS THE MOST IMPORTANT SOCIAL PROGRAM EVER
CREATED. WITH OVER 42 MILLION AMERICANS RELYING ON IT EVERY
MONTH, SSA NEEDED TO BE RESCUED FROM THE BASEMENT OF HHS.
CONGRESS DID THAT LAST YEAR, AND I AM EXTREMELY PROUD OF THE
ROLE THAT I HAD IN THE LEGISLATION.

WHAT HAPPENED AT THE RECENT CONFERENCE ON AGING --
ATTENDED BY SEVERAL THOUSAND SENIOR DELEGATES FROM ALL OVER
THE COUNTRY -- DEMONSTRATES HOW IMPORTANT SOCIAL SECURITY IS
TO THE AMERICAN PEOPLE. WHEN THE DELEGATES VOTED, THEIR
NUMBER ONE CONCERN WAS PROTECTING SOCIAL SECURITY -- NOT
MEDICARE, IN SPITE OF ALL THE ATTENTION IT HAS RECEIVED.

THE AMERICAN PUBLIC CLEARLY WANTS CONGRESS TO PROTECT
AND STRENGTHEN THE SOCIAL SECURITY SYSTEM. ONE WAY IS TO
ENSURE THAT THE SOCIAL SECURITY DISABILITY PROGRAM IS
ACCURATELY ADMINISTERED.

FROM 1984 TO 1994, THE U.S. POPULATION GREW BY 11 PERCENT. IN
THE SAME TEN YEARS, THE NUMBER OF INDIVIDUALS ON SOCIAL
SECURITY DISABILITY WENT UP 40 PERCENT, TO OVER 5.5 MILLION. OVER
$42 BILLION IN DISABILITY BENEFITS WILL BE PAID THIS YEAR. AS A
RESULT, CONGRESS HAD TO REDIRECT FUNDS LAST YEAR FROM THE
RETIREMENT AND SURVIVOR INSURANCE TRUST FUND TO THE DISABILITY
INSURANCE TRUST FUND TO PREVENT THE PROGRAM FROM GOING BROKE
THIS YEAR. THIS ACTION GOT LITTLE ATTENTION, BUT IN THE NEXT
FIFTEEN YEARS, AS MUCH-AS $275 BILLION COULD BE REDIRECTED FROM
THE RETIREMENT FUND TO THE DISABILITY FUND.

INDIVIDUALS WHO WORK AND PAY INTO SOCIAL SECURITY MUST BE
ABLE TO COUNT ON DISABILITY BENEFITS TO SUPPORT THEIR FAMILIES IF
SEVERE DISABILITY STRIKES. BUT BENEFITS SHOULD ONLY GO TO THOSE
WHO ARE TRULY DISABLED.



THE NUMBERS SHOW THAT THE DISABILITY PROGRAM IS IN
TROUBLE. PART OF THE PROGRAM’S PROBLEMS CAN BE ATTRIBUTED TO
SSA’S MANAGEMENT OF THE PROGRAM. OVER A HALF MILLION DENIED
CLAIMS ARE AWAITING A HEARING BEFORE AN ADMINISTRATIVE LAW
JUDGE. TODAY’S HEARING WILL FOCUS ON THE PROGRAM’S PROBLEMS,
AND WHAT SSA IS DOING TO FIX THEM. WILL THE REMEDIES THAT SSA
IS PROPOSING CURE THE PROBLEMS - OR ULTIMATELY CAUSE THE
DEMISE OF THE PROGRAM BY ALLOWING MORE CLAIMS, PLACING
FURTHER STRESS ON THE SOLVENCY OF THE PROGRAM, AND
UNDERMINING PUBLIC CONFIDENCE EVEN MORE. I WILL BE ASKING GAO
TO MONITOR THIS CLOSELY.

SSA’S MANAGEMENT OF THE DISABILITY PROGRAM AFFECTS
PROGRAM GROWTH IN MANY CRITICAL WAYS. BY AWARDING BENEFITS
TO BORDERLINE CASES THAT SHOULD NOT BE ALLOWED, SSA
ENCOURAGES OTHERS WHO ARE NOT TRULY DISABLED TO APPLY IN THE
HOPE THAT THEY, TOO, WILL BE AWARDED BENEFITS.

SSA EMPLOYEES, AS WELL AS THOSE IN THE STATE DISABILITY
DETERMINATION SERVICES, AND OFFICE OF HEARINGS AND APPEALS, ARE
TO BE RECOGNIZED FOR RAISING PRODUCTIVITY, CUTTING PROCESSING
TIMES, AND REDUCING BACKLOGS. BUT SSA ADMINISTRATORS MUST BE
CAUTIONED THAT THOSE OF US WHO HAVE BEEN IN CONGRESS FOR A
WHILE KNOW THAT NUMBERS DON’T TELL THE WHOLE STORY. TAKEN
TO EXTREME, ONE WAY TO ELIMINATE BACKLOGS WOULD BE TO SIMPLY
PAY MORE CASES FROM THE BEGINNING.

THERE IS NO QUESTION THAT THE NUMBERS SHOW THAT SSA IS
DOING A TERRIBLE JOB GETTING PEOPLE OFF THE ROLLS. SSA MUST DO A
BETTER JOB REVIEWING CLAIMS TO DETERMINE WHICH BENEFICIARIES
REMAIN LEGITIMATELY DISABLED, AND WHICH ARE RECOVERED AND
SHOULD HAVE BENEFITS STOPPED.

OF THE FOUR MILLION DISABLED WORKERS CURRENTLY GETTING
BENEFITS, ROUGHLY HALF -- ALMOST 2 MILLION -- ARE LONG OVERDUE
FOR A CONTINUING DISABILITY REVIEW, OR CDR. THE CDR BACKLOG
GROWS BY 500,000 A YEAR.

WHEN SSA TALKS ABOUT CUSTOMER SERVICE, IT SEEMS TO FORGET
THAT IT SERVES TWQ GROUPS OF CUSTOMERS -- THE APPLICANTS AND
CURRENT RECIPIENTS, AND THE TAXPAYERS AND FUTURE RECIPIENTS.



BOTH GROUPS DESERVE TOP-NOTCH SERVICE THAT PROTECTS
THEIR INTERESTS. :

DOING THE REQUIRED CDRs WOULD GO A LONG WAY TOWARD
RESTORING PUBLIC CONFIDENCE IN SOCIAL SECURITY. WHEN PEOPLE
BELIEVE THAT A PROGRAM DOESN’T WORK, THEY STOP SUPPORTING IT.
THIS WEAKENS THE PROGRAM, AND DOES A DISSERVICE TO TRULY
DISABLED PEOPLE WHO ARE LEGITIMATELY ENTITLED TO BENEFITS.

THERE ARE SERIOUS CONCERNS ABOUT SSA INITIATIVES TO
STREAMLINE THE PROCESS. THE NUMBER OF EMPLOYEES TESTIFYING
TODAY IS EVIDENCE OF THAT. THESE EMPLOYEES ARE TO BE
COMMENDED FOR COMING FORWARD WITH THEIR CONCERNS. AS YOU
LISTEN TO THEM, IT WILL BECOME OBVIOUS THAT THEY CARE DEEPLY
ABOUT PROTECTING THE PROGRAM, RESTORING ITS INTEGRITY, AND
ENSURING THAT IT FUNCTIONS AS IT IS INTENDED, PAYING ONLY THE
TRULY DISABLED.

BECAUSE THEY ARE THE CLOSEST TO THE PROCESS, THEY CAN BEST
IDENTIFY WHAT DOESN’T WORK. WE SHOULD PAY CAREFUL ATTENTION
TO THEM, AND I CERTAINLY HOPE THAT COMMISSIONER CHATER STAYS
TO HEAR FROM HER EMPLOYEES AFTER SHE TESTIFIES.

FINALLY, SSA IS NOW AN INDEPENDENT AGENCY, EMPOWERED BY
CONGRESS TO MANAGE ITS OWN PROGRAMS, FORMULATE ITS OWN
POLICY, AND ARGUE FOR ITS OWN RESOURCES WITHOUT UNDUE
BUREAUCRATIC INTERFERENCE. CONGRESS WORKED HARD TO BRING
ABOUT THIS CHANGE. I SINCERELY HOPE THAT SSA USES ITS NEW
STATUS TO MAKE A DIFFERENCE IN THE LIVES OF THE PUBLIC IT SERVES.
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Chairman BUNNING. Before I yield to the ranking member, Mr,
Jacobs, I would like to remind all the witnesses, with the exception
of SSA and GAO, that they will be strictly limited to 5 minutes for
their oral testimony. All witnesses are welcome to submit full writ-
ten statements for the record.

I would like to recognize the ranking minority member, Andy
Jacobs, for any comments that he might have.

Mr. Jacoss. Thank you, Mr. Chairman.

My contribution to the quietude and happiness of this gathering
is that I pass.

Chairman BUNNING. Thank you.

Now we go to the introduction of our first witness. The first wit-
ness will be the Commissioner of Social Security, Shirley Chater.
She is accompanied by Susan Daniels, Rita Geler, and Charles
Jones. I would like to welcome you all.

Commissioner Chater, if you would proceed.

STATEMENT OF HON. SHIRLEY S. CHATER, PHD,
COMMISSIONER OF SOCIAL SECURITY; ACCOMPANIED BY
SUSAN M. DANIELS, PH.D., ASSOCIATE COMMISSIONER FOR
DISABILITY; RITA GEIER, DEPUTY ASSOCIATE COMMIS-
SIONER FOR HEARINGS AND APPEALS; AND CHARLES A.
JONES, DIRECTOR, DISABILITY PROCESS REDESIGN TEAM

Ms. CHATER. Good morning and thank you very much for this op-
portunity to discuss disability program issues with you.

Whenever we talk about the disability program, our starting
point has to be the dramatic growth in benefit applications that
has taken place in recent years. For example, Social Security re-
ceived more than 2.6 million initial disability claims in fiscal year
1994. That compares to about 1.7 million in fiscal year 1990, rep-
resenting a 60-percent increase in applications in just 5 years.

We have done some analysis on the reasons for this growth, and
there are a number of key factors that have driven these steady in-
creases in disability applications. These factors include poor eco-
nomic conditions in the early part of this decade, the growing num-
ber of baby boomers who are reaching ages at which they are in-
creasingly disability prone, a rise in the number of women insured
for disability benefits, and the disability program changes resulting
from legislation, regulations, and various court decisions.

The Social Security Administration cannot control disability ap-
plication increases that stem primarily from economic and demo-
graphic developments, but there are actions that we can take and
are in the process of taking to both improve the disability claims
process and to control program growth.

These actions include, No. 1, developing a more effective, efficient
disability claims process that produces decisions both accurately
and promptly. No. 2, ensuring that people who are no longer enti-
tled to disability benefits are not continuing to receive benefits. No.
3, helping more of our beneficiaries, those able to do so, to leave
the benefit rolls and return to the work force.

As disability applications have increased in recent years, people
who come to Social Security for assistance have felt the impact.
While we cannot control the number of applications we receive, we
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can and we must develop a more efficient means of processing
those claims.

Last October we implemented short-term initiatives aimed at in-
creasing productivity and reducing pending disability claim work-
loads. Productivity, I am pleased to say, has increased in our Office
of Hearings and Appeals and we have seen very positive results in
the State Disability Determination Services. Pending workloads in
the States have dropped by about 45,000 or 6 percent, and process-
ing times have decreased slightly since the short-term plan was im-
plemented last October.

While we are pleased with this success, we also realize that more
dramatic change must take place in order to make the disability
claims process more efficient for the long run. The process that we
have today cannot adequately handle the workloads we are facing
now or will face in the future. It is too slow, it is too expensive,
it is too inefficient. It is a process that cannot be fixed by marginal
incremental change. It is in need of a total redesign.

Today, for example, as many as 26 different employees are in-
volved in processing an initial disability claim. If the claimant ap-
peals an unfavorable decision and requests a hearing, about 45
people are involved in handling that single case.

So our plan to redesign the disability program is the result of
input from SSA employees, from State employees, and the public,
as well as expert advice from companies, academic institutions, or
advocacy groups and consulting firms with redesign experience.

This reisign lan, which will be fully implemented by the year
2000, is discusseg in detail in my written testimony, but let me just
say that it will result in a process that is customer friendly and
produces decisions more quickly and accurately. A critical part of
the plan is extensive use of information technology to provide
world-class service to those who come to us for assistance.

This, I should add, will depend on full funding of SSA’s automa-
tion investment fund, the $88 million in the fiscal year 1995 appro-
priation, and the $357 million requested for fiscal year 1996.

In the end, we will have a disability claims process that will have
only 7 or 8 employees involved, not 26, and our goal is to process
claims in about 60 days. On an appealed claim requiring a hearing,
we will have 14 employees, not 45, involved, and that case, we
hope, will be processed in approximately 165 days.

I would like to say something about CDRs, if I may. To help con-
trol program growth, we are committed to increasing the number
of continuing disability reviews that the Social Security Adminis-
tration performs each year. In fiscal year 1995, we expect to proc-
ess about 271,000 reviews, the largest total in 6 years. We have
proposed a budget for fiscal year 1996 that will enable us to proc-
ess 431,000 reviews. That is a threefold increase in just 2 years.

We have also developed a more efficient review process that will
save the Social Security Trust Fund $6 for every $1 spent conduct-
ing continuing disability reviews.

We will also be addressing program growth by developing and
implementing new employment strategies designed to help individ-
uals with disabilities return to the work force. We have found that
most individuals with disabilities have a strong desire to work, and
we are intent on helping them do so. I am optimistic that we can
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help many of our beneficiaries achieve a more rewarding life while,
at the same time, reducing disability program costs.

We are committed to improving the Social Security disability pro-
gram, and as we make these improvements, Mr. Chairman and
members of the subcommittee, we look forward to working closely
with Congress, to work together to ensure that we have a program
that serves the American people in an efficient and responsive
manner.

I would like to answer any questions that you have, but I would
also like to tell you who is with me today so that you know their
expertise and the positions they hold. To my far right is Rita Geier
who is our Deputy Associate Commissioner for Hearings and
Appeals. Dr. Susan Daniels, to my left, is the Associate Commis-
sioner for Disability.

Chuck Jones, to my right, is the director of our Disability Process
Redesign Program. He was previously the president of the National
Council of Disability Determination Directors. He held that title
when he was the Disability Determination Services director for the
State of Michigan.

Mr. Jones is coordinating our disability redesign implementation.
Dr. Daniels is spearheading the return-to-work initiative that I dis-
cussed in my testimony. The disability program at OHA falls under
the jurisdiction of Rita Geier.

e will all be pleased to answer your questions.

[The prepared statement, attachments, and supplemental infor-

mation follow:]
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TESTIMONY OF SHIRLEY S. CHATER
COMMISSIONER OF SOCIAL SECURITY

Thank you for inviting me here today to discuss the administration of the
disability insurance (DI) program. As you know, this is my first time before this
Subcommittee since SSA became an independent agency on March 31, 1995. We are
truly entering a new chapter in our history. I would, therefore, like to emphasize
today that I am strongly committed to working with the Congress on all issues
affecting programs administered by SSA. Working together, I believe we will be
successful in providing the public with the quality, integrity, and efficiency of service
that they expect and deserve.

You asked me to focus my testimony on the causes and extent of the disability
workloads we are facing, the initiatives we have developed to address them, and
disability program growth. I am pleased to report that we have made measurable
progress in managing our initial disability claims and hearing-level workloads and have
substantially increased the number of continuing disability reviews (CDRs) that we
conduct. I will be providing more detail about these improvements later in my
testimony. I would also like to tell you about one of our initiatives which will assist
beneficiaries in re-entering the workforce--our return- to-work strategy. But before I
discuss these issues, let me briefly describe the disability program and the people it
serves.

OVERVIEW OF THE DISABILITY PROGRAM

The purpose of the DI program, as reflected in Congressional Committee reports
in the Social Security amendments of 1956, is to extend Social Security protection for
workers and their families due to the loss of earned income when the family provider
becomes disabled. To qualify for disability benefits, a worker must meet two basic
requirements. That is, a person must have worked a prescribed period of time in
employment that is covered under the Social Security program and must be unable to
engage in any substantial gainful activity because of a medically-determinable physical
or mental impairment. Further, that impairment must be expected to last for at least
12 months, or to result in death.

In fiscal year (FY) 1994, the DI program provided benefits totalling about $37
billion to 5.5 million disabled individuals and their families. These individuals are
among our most vulnerable citizens, who, in many cases, depend upon Social Security
benefits for their very existence. These facts are important to keep in mind as we
examine the DI program.

OVERALL DI PROGRAM GROWTH

Despite the fact that disability requirements are very difficult to meet, the DI
program has experienced increased growth in recent years. Growth like this is not a
new phenomenon. Historically, the DI program has experienced other surges in
growth. During the early and mid-1970s, the number of beneficiaries in the DI
program increased dramatically before leveling off in the late 1970s and then
declining. Program growth continued to decline until FY 1984 when a steady
progression of growth began and continued throughout the remainder of the 1980s. In
the early 1990s, the program experienced a sharp increase, and then returned to a
steady progression of growth.

Reasons
It is crucial to analyze the reasons for growth in the disability program in order

to successfully plan for: (1) our resource needs to deal with future workloads; and
(2) policy changes to meet the needs of a potentially changing society. To determine
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the causes for the recent growth, SSA, in conjunction with the Department of Health
and Human Services, conducted an analysis in 1992 of the DI program and prepared a
report which presented some preliminary findings for the Board of Trustees of the
Federal Old-Age and Survivors Insurance and Disability Trust Funds. We were unable
to quantify the impact of our preliminary findings, such as unemployment and
demographics, on program growth. Therefore, the Board of Trustees recommended
that we initiate a research effort to establish whether the growth represents a temporary
phenomenon or a longer-term trend.

In response to this recommendation, in 1993 we began major short- and long-
term research efforts, including contracting with Lewin-VHI, a highly respected social
research analysis firm, to produce an independent assessment which would quantify the
reasons for disability program growth. -

We know that program growth is driven by both an increase in the number of
applications and a decrease in benefit terminations. For example, SSA received more
than 2.6 million initial disability applications in FY 1994, compared to about 1.7
million in FY 1990--an increase of more than 60 percent in just 5 years.

Lewin’s findings to date confirm the relationship between the increase of
applications and program growth. Lewin found that about half of the 40 percent
increase in the number of applications between 1988 and 1992 relates to the early
1990s recession, population growth and aging, and increases in the number of women
insured for disability benefits. Specifically:

. The number of applications increased in the early 1990s when poor economic
conditions prevailed. Lewin found that about 20 percent of total DI application
growth related to increases in the unemployment rate between 1988 and 1992.
Moreover, Lewin estimated that had the unemployment rate remained the same
in 1992 as in 1988, 62,000 fewer applications would have been filed just in
1992.

. Also, Lewin estimated that 15 percent of application growth relates to
demographic factors such as the baby boomers entering disability-prone years,
and 10 percent relates to the increasing proportion of women who have worked
long enough to be insured for DI benefits. We expect these trends to continue.

. Lewin’s findings showed that the remaining half of the application growth was
related to other factors, such as AIDs, State program cuts and DI program
changes resulting from legislation, regulations, and court decisions.

As I already indicated, the other factor affecting DI program growth is disability
benefit terminations, or the number of people leaving the disability rolls. Disability
benefits are terminated when a beneficiary medically improves, returns to work, dies,
or reaches age 65 and transfers to the retirement rolls. The annual percentage of
beneficiaries whose disability benefits are terminated has steadily declined. In FY
1990, benefits for about 11 percent of DI workers were terminated. In FY 1994, the
figure dropped to about 9.5 percent. This decline is due to:

. increased life expectancy,

. more awards to people with disabling mental impairments who tend to be
younger and physically healthier, and

. a lower average age of disability beneficiaries due to the baby boom cohort.
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Continuing Disability Reviews (CDRs)

While SSA has little or no control over certain factors affecting the increase in
the number of applications, we have a process that can affect the number of
beneficiaries who remain on the DI rolls--continuing disability reviews (CDRs). Also,
we have a strategy to assist beneficiaries to re-enter the workforce. Let me first briefly
provide you with some background on CDRs and bring you up to date with our current
actions in this area. Following that, I will explain what we are doing to encourage
beneficiaries to seek employment.

The Social Security Act requires SSA to review the continuing eligibility of
individuals with non-permanent disabilities at least once every 3 years. This was
intended to ensure that individuals remain on the disability rolls only if they continue
to be disabled according to the statutory definition.

In the past, as initial claims workloads escalated, difficult decisions had to be
made about the prudent use of limited administrative resources. Thus, decisions were
made in previous years to give highest priority to processing initial claims and less
emphasis was placed on CDRs. Recognizing that we needed to strike a better balance
between addressing the growing workloads in initial disability claims and conducting
CDRs, we implemented a more efficient CDR process in 1993.

The new CDR process includes a profiling method that helps identify those
disability beneficiaries scheduled for CDRs who are most likely to have medically
improved as well as those with little likelihood of improvement. Once profiled, those
cases identified as likely improvements are sent for a full medical review. Those
identified as having little likelihood of improvement are sent a questionnaire asking for
updated information about their medical condition, and their responses are reviewed
against information in our files. This process allows SSA to identify certain cases for
a full medical review based on the beneficiary’s response which indicated a greater
likelihood of medical improvement than predicted earlier.

The new process which is almost twice as cost effective immediately began to
pay dividends. For every dollar invested in administrative expenses (calculated on a
lifetime present-value basis), we realize about $6 in program cost savings.

In addition to implementing a new CDR process, we are determined to increase
the number of CDRs we conduct. In FY 1995, we expect to process about 271,000
CDRs, the most processed since FY 1989. And, we proposed an FY 1996 budget
which would establish, for the first time ever, an earmarked amount for processing
CDRs. The $215 million requested will allow us to process 431,100 CDRs--a nearly
three-fold increase over the 152,000 reviews processed in FY 1994.

I want to assure you that we are committed to intensifying efforts to ensure that
only those people who are eligible for disability benefits receive them. Therefore, as
we refine our CDR process, we will continue to employ quality assurance measures to
ensure the integrity of the process.

R g S

Another key initiative related to program growth that we have undertaken on a
priority basis is our return-to-work strategy. The employment strategy is designed to
help individuals with disabilities re-enter the workforce. This is a crucial effort since,
historically, very few individuals who receive DI benefits ever leave the rolls to return
to work.
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I have established a proactive strategy team, headed by Dr. Susan Daniels, to
develop approaches to increase the employment of current and potential disability
beneficiaries. In the near future, we will make decisions about how best to design
employment strategies. I am optimistic that we can help many of our beneficiaries
achieve a more rewarding life, while at the same time reducing disability program
costs.

DISABILI

Let me now turn to another issue you asked me to address, our disability claims
workload. To give the discussion of workloads context, I want to briefly describe how
disability claims are handled today.

Initial disability claims are taken in Social Security offices located throughout the
country. Local field office staff request and evaluate information about the non-medical
aspects of each person’s claim, such as whether or not the individual has worked enough
to qualify for benefits. Field office staff also obtain information about claimants’
impairments, including treating medical sources. Claims are then forwarded to the
federally-funded, but State-administered, disability determination services (DDSs), in the
State where the person lives. State DDS staff obtain and review necessary medical
evidence and make the disability determinations based on Social Security regulations and
guidelines. This process has been in effect since the beginning of the disability program
and was designed to take advantage of the States’ established links with the medical
community and experience in dealing with the needs of the disabled in State programs.

Individuals dissatisfied with their disability decision may request a reconsideration
which is reviewed at the State DDS. If the reconsideration is denied, individuals may
request a hearing before an administrative law judge. And, if still dissatisfied, individuals
may request an Appeals Council review. Each level of review involves multi-step
procedures for evidence collection, review, and decisionmaking.

The current disability process is very lengthy and time consuming. One of the
main reasons why it takes so long is that many employees handle each claim. As many
as 26 employees are now involved in processing an initial disability claim, and about 45
employees are involved in processing an appeal in which the claimant has requested a
hearing before an administrative law judge (ALJ). This process, combined with the
increase in initial disability applications in recent years, has had a tremendous effect on
our initial disability workloads.

We have also experienced particularly high increases in the number of requests for
hearings filed over the last several years. This increase is not surprising, however,
considering that in FY 1994 we processed one million more initial disability claims than
in FY 1990. Let me explain. Accelerating the number of initial disability claims
processed has a direct impact on workloads at the hearing level. That is because many
beneficiaries who receive an adverse determination appeal their decision. Thus, the more
initial claims processed, the more denied and the more appealed.

I am pleased to report that in FY 1994 we were able to process 40 percent more
hearing cases compared to FY 1990. This improvement was accomplished with a 44
percent increase in the use of overtime and the hiring of about 200 additional ALJs in FY
1994. Even so, we have not been able to keep up with the increase in requests for
hearings. Workloads increased 34 percent in FY 1994 and processing time averaged 337
days compared to 263 days in FY 1993.
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SOLVING THE WORKLOAD PROBLEM"

The enormous challenges facing the disability program in the form of
unprecedented workloads combined with staffing reductions required that we take
immediate action. We responded to the upward trends in disability workloads with two
important initiatives--a Short-Term Disability Project and a redesign of the disability
process (which should be fully implemented by the year 2000).

While the primary objective in the disability redesign effort is to improve the
entire disability process, the goal of the Short-Term plan is to significantly reduce the
number of pending claims by December 1996 in a way that will support the long-term
redesigned disability process. In addition, quality assurance principles are built into these
initiatives.

Short- isabili

The Short-Term initiatives will reduce the number of claims pending in the State
disability determination services (DDSs). As part of the initiative, we are providing
additional funds to DDSs to increase their case processing capacity, and we are
redirecting headquarters staff to assist in processing workloads.

We have already seen positive results in the State DDSs’ pending workloads from
our Short-Term initiatives. Pending workloads have dropped by about 45,000, or 6
percent, and processing time has decreased slightly since the Short-Term plan was
implemented last October. These results are encouraging.

. With regard to pending hearing-level workloads, while the numbers have
increased, we have not fully implemented the most significant actions. We believe we
will begin to see a decline in pending cases before the end of the year. These actions
include:

¢ expanding the prehearing conference procedures to ensure claimants’ files are
complete; and

« granting temporary authority to experienced staff attorneys and paralegal specialists
to make allowances in certain prehearing cases.

It is important to understand that these initiatives preserve the key principles and
parameters of our adjudicative process—the decisional independence of ALJs and the
rights of claimants to a hearing. They also preserve the exclusive role of ALJs to hear
and decide cases rather than burdening them with matters that do not require their
expertise. .

Redesign of the Disability Claims P

This brings me to a discussion of our long-term effort to improve the disability
claims process--the disability redesign. Many of SSA’s procedures for processing
disability claims are based, in large part, on procedures begun 40 years ago. Our
customers view the disability process as bureaucratic and unresponsive to their needs.
And, our escalating workloads have made it difficult for SSA to provide a satisfactory
level of service to claimants who file for disability benefits. As you know, one of our
goals is for Social Security to become a world-class service provider, and considering the
many challenges facing the DI program, we determined that our first efforts to achieve
this goal would address the disability determination process.



18

Moreover, it was clear even before I arrived at SSA that the current system was not
working and that incremental change would not fix it. I doubt that anyone involved with
the current process, and who has observed the avalanche of work flooding into field
offices, the State DDS, and the Office of Hearings and Appeals believe that tinkering at
the edges will permit us to give the American public the service they deserve.

The primary objectives of this new redesign effort include making:

«  the process "user friendly." Claimants will be able to choose their mode of access
to SSA--in person, mail, phone, computer, through third parties, etc.;

« the right decision the first time. Two examples of changes that support more
accurate decisions are enhanced quality assurance and simplified decision
methodology;

*  adecision as quickly as possible. The redesign creates additional opportunities for
face-to-face interviews with the claimant. In addition, disability claims’
documentation will be greatly improved; and

«  work satisfying for employees. Teamwork and workforce empowerment are
fundamental ingredients in the new redesign process.

The success of the redesigned process will be measured against these overall
objectives and, of course, emphasis will be continually placed on overall measurement
from the customer’s perspective.

Our redesign plan is the result of a rigorous, high-level investigation of the
reengineering efforts of companies, public organizations, academic institutions, and
consulting firms with the most hands-on experience in reengineering. We also facilitated
open communications with various unions representing both SSA employees and State
DDS employees and various management associations recognized as having an interest in
disability issues.

The redesign of SSA’s disability process is a long-term initiative with a project life
expected to run beyond the turn of the century. Nevertheless, we are moving quickly to
implement those aspects of the new process that can be implemented in the near-term,
including major changes in the way claimants access our process and the way we process
initial claims and requests for a hearing. More specifically we are:

*  Enhancing public information. Comprehensive disability information will be
available to claimants, medical providers, and appropriate organizations, with
particular emphasis on claimant participation in securing medical evidence;

» Training disability adjudicators on critical areas. We are preparing training materials
for adjudicators on: the evaluation of pain, residual functional assessment, and
weight given to treating source evidence; and

* Developing an adjudication officer position. The adjudication officer would conduct
pre-hearing conferences to narrow the issues of a case and, if the evidence warrants,
issue favorable decisions based on the record.

I would like to emphasize that any regulation-based change in the process will be
tested and reevaluated before fully implemented.



19

In addition, information technology will be a vital element in the new disability
claim process. The new process relies heavily on fully funding of SSA’s automation
investiment fund--the $88 million enacted in the FY 1995 appropriation and the
$357 million requested for FY 1996. Automation is necessary so that electronic files that
can be accessed from any SSA office. Accordingly, SSA will take advantage of the
"Information Highway" and those technological advances that can improve the disability
process and help provide world-class service. When fully implemented, we expect that
the number of employees handling an initial disability claim will be reduced from as
many as 26 to 8 employees and from as many as 45 to up to 14 employees at the
hearing-level. Also, initial disability claims processing time will be reduced to about 60
days for initial decisions and to 225 days for decisions at the hearings level.

The new disability process represents a change in the lives of most of our employees.
This has created a great deal of anxiety. Our employees are concemed because there will
be major changes in the way in which they will work, and there is potential for
relocations. While maintaining a focus on improving customer service, we will also be
attentive to the concemns of our employees.

CONCLUSION

Although our progress to date is encouraging, we are by no means satisfied. The
effort to make the disability program work better for Americans will require our
dedicated effort and long-term commitment.

Therefore, in closing, let me summarize our approach to dealing with our disability
workloads.

» First, we are totally redesigning a process that is not working well--our new process
will be completed by the year 2000;

* Second, we are taking steps in the short-term to significantly reduce pending levels
and processing times;

« Third, next year we are almost tripling the number of continuing disability reviews
we will conduct; and

* Finally, we will continue to find ways to improve the process by focusing on our
customers’ needs. The public deserves a thorough, timely, responsive process, and
we will deliver it.

We look forward to working closely with Congress as we move forward in
implementing the disability redesign that will bring us much closer to providing world-
class service to disability claimants.
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SOCIAL SECURITY

Office of the Commissioner

W18 1005

The Honorable Jim Bunning
Chair, Subcommittee on
Social Security
Committee on Ways and Means
House of Representatives
Washington, D.C. 20515

Dear Mr. Bunning:

As requested in your letter dated June 27, 1995, we are providing
answers to questions for the record that relate to the hearing
before your Subcommittee on May 23-24, 1995.

In response to your concerns about the ongoing relationship
between the Social Security Administration (SSA) and the General
Accounting Office (GAO), as has always been the case, SSA will
continue to cooperate with GAO and will provide statistics and
other information requested in connection with their audit of SSA
management of the disability program. We have a good working
relationship with GAO which we intend to maintain.

You asked about SSA's response to proposals to involve third
parties in the disability insurance (DI) claim process. SSA's
Plan for a New Disability Claim Process stresses the importance
of involving third-party organizations in that process. The
Allsup proposal you referred to represents one potential way of
achieving the goal of increased third-party involvement.
However, SSA cannot simply implement the proposal. All federal
agencies must follow the procedures of the Federal Acquisition
Regulation for awarding contracts by other than full and open
competition. We are still evaluating the substantive aspects of
the proposal and, once we have completed this evaluation, we will
notify Allsup. We have some concerns about entering into
agreements with any entity where the proposal has not been
subjected to the competitive bidding process.

In your letter, you also inquired about the status of proposals
to consolidate our Regional Office operations. As you know,
Regional Office consolidation--from ten to five offices--was
approved under Phase II of the Administration's Reinventing
Government (REGO II) initiative. We commissioned a small
workgroup of senior career managers, representing all regional
components of the independent SSA, to examine this proposal and
to develop options that would provide optimal service to our
customers, while carefully considering the impact on our
employees.

SOCIAL SECURITY ADMINISTRATION BALTIMORE MD 21235-0001
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In developing their options, we asked the workgroup to consider:

Cost savings,

Geographical balance,

Workloads,

Demographic patterns and projections,
Transportation access,

Impact on employees,

Facility of communications,

Interaction with other Federal agencies and the Federal
Court systen,

Impact on Customers, and

Consideration of State relation issues.

00000000

o
[
The workgroup is currently finalizing its report, and will be
presenting recommendations to me in the near future. After
careful consideration of the factors, I will make my decision and
inform you expeditiously.

Our responses to your nine questions are enclosed.

Sincerely,

Shirley éﬁ Chater

Commissioner of
Social Security

Enclosures
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QUESTION 1

Please provide annual estimates of the amounts that will be
reallocated to the disability insurance (DI) trust fund from 1994
through expected exhaustion of the fund in 2016 as the result of
enactment of H.R. 4278, the Social Security Domestic Employment
Reform Act (P.L. 103-387). 1In addition, please provide this
information in chart form, expanding on table II.F10 (Operations
of the DI Trust Funds) and table II.F12 (Operations of the 0Old
Age and Survivors Insurance (OASI) and DI Trust Funds) of the
1995 Trustees’ Report.

Response

According to SSA’'s Chief Actuary, about $499 billion will be
reallocated from the OASI to the DI trust fund from 1994 through
2016 as a result of the tax reallocation enacted in P.L. 103-387.

Historically, reallocation of rates has been used on occasion to
alleviate temporary funding problems encountered by the trust
funds. The 1977 Amendments reallocated money from OASI to DI to
help resolve temporary financing problems encountered by DI in
the late 1970s. Conversely, funds were reallocated from DI to
OASI in 1980 and 1983 to help avoid depletion of the OASI trust
fund. Had the funding for the DI program in the 1977 amendments
been retained, the DI trust fund today would actually have an
actuarial surplus over the next 75 years.

Additional information is provided in the attached tables.

(Note: Because of slightly different interest payments that
result from reallocating funds from one trust fund to another,
the combined OASDI assets are slightly different from those shown
in the 1995 Trustees Report.)

Attachments
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Estimated Social Security Taxes
Reallocated from the OASI Trust Fund to the DI Trust Fund
As a Result of the Enactment of P.L. 103-387
C(In Billions)

Calendar Reallocated

Year Taxes
/R 10
1995 20.1
1996 21.0
1997 16.5
1998 17.0
1999 17.8
2000 14.5
2001 15.0
2002 15.8
2003 16.7
2004 17.6
2005 18.7
2006 19.8
2007 20.9
2008 22.1
2009 23.4
2010 246.7
2011 26.1
2012 27.5
2013 29.0
2014 30.6
2015 32.2
2016 34.0

Total 1994-2016  $499

Social Security Administration
Office of the Actuary
July 17, 1995
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QUESTION 2

SSA faces huge backlogs in processing both new disability claims
and cases awaiting continuing disability reviews. What are your
views regarding competitively contracting out, as a temporary or
demonstration measure, some parts of the backlog -- either to
top-performing States, or to private firms? In your opinion, do
certain workloads more easily lend themselves to "contracting
out?" In your opinion, are certain approaches preferable to
others? In your opinion, what specific safeguards are important
if "contracting out" were tried?

Response

As part of its Reinventing Government Phase II (REGO II) package,
SSA would give the States, working in cooperation with their
unions, the opportunity to develop and implement plans to raise
the performance levels, within a relatively short period of time,
of the lower performing DDSs, and to narrow the gap between the
highest and lowest performing States. If this does not produce
the desired results, SSA will explore a contracting out option
either to higher performing States or private firms.

Factors that must be considered when contracting out to private
firms include:

o private contractor access to disability rolls information;

o time needed to get contracts planned, awarded, operational,
and periodically recompeted; and

o disruption of claims processing during the changeover
periods.

Conversion to competitive contracts for any or all of the
disability adjudication process could be beneficial by:

o introducing competitive bidding into the initial disability
process which would allow SSA to choose the best performers
to meet workload demands and possibly cost less; and

o offering monetary resources of scale and eliminating State
level administrative issues such as hiring freezes.

It should be noted that parts of the disability workload, short
of the disability determination can be and are being contracted
out. For example, many States contract out for some services,
such as medical consultants, clerical support, and transcription
services, when contracting is cost-effective within the State’s
administrative structure. SSA encourages States to employ the
most effective and efficient methods available in performing the
disability determination function, including contracting out
parts of the process when it makes sense to do so.



QUESTION 3

In your view, 1s the disability program more appropriately based
on objective medical findings -- the basis for the decisions the
DDSs currently make -- or more subjective legal findings -- the

basis for the decisions the ALJs make?

Witnesses testified that the accuracy rate of DDS decisions is 97
percent. Yet about 70 percent of these denials are reversed by
the ALJs. What is your interpretation of this?

Don’t you think that this discrepancy undermines the public’s
confidence in the integrity of the program to pay only the truly
disabled?

In your view, how should this difference in methods be resolved?
Does SSA have the authority to resolve this difference, or does
it require legislation?

Response

The disability program is based on a balance of both medical and
legal findings. Disability decisions at all levels of
adjudication require the presence of a medically determinable
impairment and must adhere to the definition of disability in the
law.

Many factors influence the fact that administrative law judges
(ALJs) allow a substantial percentage of claims for disability
benefits at the hearing level, including the following:

o ALJ allowances are often made based on additional evidence
and new information that was not available to the DDSs.

o At the hearing level, a large percentage of claimants are
represented by an attorney or other individual.

] Some cases were denied by the DDSs based on expected
improvement in the claimant’s condition, but improvement did
not occur.

o A change in the claimant’s functional capacity or vocational
skills may justify changing a denial to an allowance at the
ALJ level.

] The ALJ hearing is generally the first step in the
adjudication process in which claimants may appear in person
before the decisionmaker to explain their impairments and
present witnesses who can attest to the effects of their
impairments. -

SSA’s initiative to redesign the disability process will focus on
these and other influences in an attempt to unify the process.

We will evaluate various remedies including legislative and
regulatory remedies.



QUESTION 4

SSA now has 10 years experience with the medical improvement
standard. 1Is it working? Do we need to revisit this standard in

the law?

esponse

The medical improvement review standard in the 1984 Disability
Amendments provided, for the first time in statute, a specific
standard that must be met before a disability beneficiary can be
found no longer disabled. The standard represented a response to
broad-based concerns that the continuing disability review
requirements of the 1980 Amendments resulted in hardships to
beneficiaries whose benefits were terminated even though their
conditions may have been unchanged from the time they were
awarded benefits. The standard was also intended to avoid
unnecessary program expenditures by assuring that benefits could
be terminated when such action is warranted.

We believe that SSA has implemented this provision of law in
accord with congressional intent.

UESTION

According to testimony, in a substantial number of CDR cases
originally awarded by ALJs, it is difficult to determine that
medical improvement has occurred because medical evidence in the
original file is insufficient to establish a "baseline” of
disability. 1In what percentage of CDR cases is medical
improvement not found simply because of insufficient medical
documentation in the original decision?

Response

In fiscal years 1994 and 1995 to date, SSA’'s quality assurance
samples included 8,727 continuing disability review (CDR)
continuances. Only 44 (0.5 percent) of those cases were found
deficient for the reason that the most recent prior favorable
determination was insufficient to determine medical improvement.

QUESTION 6

Do you favor legislation to close the disability claim record,
and if so, at what point in the process?

‘'Response

SSA is examining the issue of closing the record in the context
of redesigning the disability claim process.
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QUESTION 7

Your long-term disability redesign doesn’t seem to take human
nature into consideration. SSA employees are very service-
oriented and try to help people. 1It’s only human to feel sorry
for people who are out of work and in need. Why do you think
that the disability claims manager will be able to avoid the
natural bias in favor of applicants, especially when the
disability claims manager will have to personally deal with irate
applicants whose claims he or she has denied? Won’t there
ultimately be a tendency on the part of claims managers to allow
borderline cases to avoid the draining and unpleasant task of
giving bad news to people? Won’t allowance rates inevitably go
up as a result?

Response

SSA has a long history of dealing with claimants who are in need
of immediate, compassionate, and equitable assistance. While it
is true that our employees are service-oriented, they are also
professionals who recognize that they are charged with
implementing the Social Security law. SSA staff are trained to
secure and evaluate necessary evidence and have perfected these
skills with years of adjudicative experience. 1In addition, they
have long experience making determinations on the nondisability
aspects of disability claims including denials for excess income
and resources in SSI claims and denials for lack of insured
status in Social Security disability insurance claims.

We will be taking measures to address employee and claimant
security as we increase our use of face-to-face contact in the
disability process. In addition, our plan to conduct systematic
quality reviews of disability decisions as part of ongoing
stewardship of the program will continue to ensure accuracy and

consistency.

QUESTION 8

Please explain in detail why you believe that allowing non-
physicians to allow some cases without physician review will not
increase the allowance rate? Have you sought the views of the
AMA, APA, or any professional medical association regarding this
proposal? What have they advised?

Response

SSA’s Plan for a New Disability Process calls for a modified use
of medical consultants, in that disability claims managers would
be authorized to adjudicate cases as a "single decisionmaker"
without the traditional decisionmaking team that requires
physician review. Medical consultants would provide expert
advice and opinion on questions and issues in difficult cases,
allowing for a more focused use of SSA’S resources.

Permitting non-physicians to make disability decisions should not
in itself directly affect the allowance rate, since each decision
must comply with the statutory definition of disability.

In general, professional, medical, and psychological groups have
expressed some concern about the changing role of medical
consultants in disability determinations. We believe that many
of their concerns will be addressed by a full understanding of
our redesign plan, a plan that does not eliminate medical
consultants’ input, but rather more effectively utilizes their
expertise at all levels of adjudication.
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QUESTION 9

There have been a number of studies of levels of disability
within the general population. What is your best estimate of the
number of individuals who meet SSA’s medical definition of
disability, but do not receive disability benefits because they
are working at substantial gainful levels in spite of severe
impairments?

Response

Because of the imprecision of available data, we are unable to
provide an exact answer to this question. Most currently
available information on disability in the general population is
based on unverified self-reporting, or reports by family members.
These reports indicate levels of disability that vary
considerably and appear to be substantially affected by
questionnaire content and survey procedures.

Estimates of the proportion of the general working-age population
that have a work-limiting disability vary roughly in the range of
8 to 16 percent. Reported numbers with "severe" disabilities
that are more likely to conform to SSA’s medical criteria display
similar variation. Therefore, available data can produce
conflicting estimates of the size of the disabled population that
differ by several million.

Other factors also need to be considered, such as the fact that
even though people may be severely disabled, they may not meet
the insured status requirement for disability insurance benefits
and/or the income and resources tests for supplemental security
income benefits.

A final methodological problem is that persons who work in spite
of severe impairments are likely to downplay the severity of
their disabilities, while those who are not working may
exaggerate their limitations.

In order to obtain reliable data, SSA is designing a Disability
Evaluation Study that will combine self-reported health and
impairment data with objective medical, vocational, and
functional measures. The results of the study should provide
reliable answers to this and other important policy-relevant
questions about the disabled population and how they are served
by SSA’s programs.
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Mr. Chairman and Members of the Subcommittee:

I am submitting this statement for the record as a supplement to my testimony
of May 23, 1995, to further address your concerns about the Social Security disability
insurance (DI) program. You stated in the press release announcing this hearing that
you are committed to fairness in the disability program, enabling those who are truly
disabled to receive benefits quickly, and stopping payments to those who have
recovered (i.e., are no longer disabled). Let me state at the outset that we absolutely
share your commitment. In addition, we are committed to seeing that Social Security
DI and Supplemental Security Income (SSI) disability beneficiaries have full access to
a positive, quality vocational rehabilitation program to assist them to enter productive
employment.

The issues associated with the disability programs we administer are very
difficult and complex and have been ongoing for many years. There are no easy fixes.
Nevert::zless, we agree that we can do a bettc. job in these areas. i.et me assure you
that solving any problems associated with the disability programs is a top priority. At
SSA, we are dedicated to making essential improvements in the disability programs so
that they work better for all Americans.

As I indicated in my testimony earlier this year, we have been focusing our
improvements in three specific areas that we believe will help us achieve major
improvements in the disability programs. First, we are redesigning the disability
claims process from start to finish. The current lengthy and complicated decision-
making process is broken and needs fixing. Second, we are continuing to seek
improvement in the way we conduct continuing disability reviews (CDRs) and greater
funding to finance CDRs. And third, we are developing approaches to increase the
employment opportunities of current and potential disability beneficiaries. Let me
begin with the disability redesign.

SSA’s Disability Process Redesign

When I spoke before you in May, I explained that our redesign plan included
both short-and long-term initiatives. I mentioned that although our short-term
initiatives were designed to reduce the number of claims pending in the State
Disability Determination Services (DDSs) and the Office of Hearings and Appeals
(OHA), we had not fully implemented the most significant actions in OHA.
Consequently, pending hearing-level workloads in OHA had increased. On the other
hand, DDSs’ pending workloads had dropped by about 45,000 claims (6 percent) as a
direct result of our short-term initiatives. Since then, DDSs have continued to reduce
the number of pending claims by about 53,000, for an overall decrease of 13 percent.
This is a very significant improvement. We are well on our way to our FY 1996 goal
of 304,000 pending claims, down from 552,000 at the end of FY 1994.

Since May, we have focused our efforts on OHA and the most significant
actions in our short-term initiative plan are now underway. On June 30, 1995, we
published a final regulation which granted temporary authority to attorney advisors at
OHA to conduct pre-hearing proceedings and, where the evidence warrants, to issue
wholly favorable decisions. When this initiative is fully implemented, it will assist us
in further substantially reducing the number of requests for hearings that are pending.
In addition to ensuring more effective use of automation at OHA, we have increased
our pre-hearing screening of cases and temporarily redirected resources from other
agency components to draft disability decisions at OHA.

Despite the fact that the number of pending hearings is significantly higher now than at
the beginning of the fiscal year, we have begun to reduce the numbers of cases
pending at OHA. For the two week period ending August 3, 1995, pendings were
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decreased by 4,057 cases. While these results are somewhat small, this is a very
significant step in the right direction.

With respect to our long-term initiatives, I stated that we were moving quickly
to implement those aspects of the new disability process that could be achieved in the
near-term. I specifically mentioned that we would be increasing public awareness of
the requirements for disability benefits by providing comprehensive public information,
training our disability adjudicators on critical areas, and developing an Adjudication
Officer position to conduct pre-hearing conferences. We are currently reviewing
comments on the notice of proposed rulemaking we published in the Federal Register
on June 9, 1995, to authorize testing of the Adjudication Officer position, and we
expect to publish a final regulation authorizing this testing in the near future.

Further, on June 29, 1995, I approved a series of disability process
improvements that will begin to move SSA closer to its five-year plan to fully
impl i.ie redesigned disability process. “hese improvements will Legin this fall
and should significantly enhance the overall disability process. They include:

o More uniform policy guidance and training for all disability adjudicators and
reviewers;

o Intercomponent claims representative/disability examiner baseline teaming;

o Enhanced consumer-oriented public information;

o Increased third-party monitoring and assistance; and

o The adoption of quality assurance guiding principles tailored to our new
processes.

Once complete, we believe that our disability process redesign initiatives will
assure swift, efficient decisionmaking and processing on a continuing basis.

Continuing Disability Reviews

Let me now address the status of our efforts to improve the CDR process.
During my last appearance before this subcommittee, I explained that the CDR process
directly affects the number of beneficiaries who remain on the DI rolls because this
process allows us to terminate disability benefits to those who are no longer disabled.
I also explained how unprecedented increases in initial disability claims workloads
required previous Commissioners to make difficult decisions on the prudent use of
limited resources, one of which was to place less emphasis on CDRs.

However, recognizing the need to strike a better balance between addressing the
growing workloads in initial disability claims and conducting CDRs, we implemented a
more efficient CDR process in 1993. 1 elaborated on this new CDR process and our
expectations of increasing the number of CDRs we process.

We are continuing to evaluate and improve our CDR process, including the
development of a machine-readable CDR mailer questionnaire which will enable us to
electronically screen CDRs and store the data for analysis. In addition, we are also
responding to a General Accounting Office audit to determine:

o The characteristics of beneficiaries in the pending caseloads in order to more
accurately profile these beneficiaries and predict medical improvement;
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o What SSA and DDS resources would be necessary to eliminate the current CDR
workload over the next few years; and

o What effect this might have on our initial and appeals workloads.

We are determined that disability program dollars should be going only to those
who are truly entitled.

SSA’s Vocational Rehabilitation Program

1 would now like to discuss the issue of vocational rehabilitation (VR). At the
May 23, 1995 hearing, I very briefly explained SSA’s return-to-work strategy to assist
individuals with disabilities re-enter the work force. We are very concerned that,
despite the fact that numerous studies show that people with disabilities want to work,
SSA’s current VR process is not as effective as it could be. Very few disabled
beneficiarics have returned to work at the sut stantial gainful activity level and left the
beneficiary rolls as a direct result of our VR program. Because this is a complex
issue, let me now provide you with an overview of the history of the VR program,
describe our current VR process, and also tell you about some steps we are taking to
improve the VR program and increase the number of beneficiaries who leave the rolls
and return to work.

History of the VR Program

As you know, the primary public VR program was established in 1920 and is
now authorized by the Rehabilitation Act of 1973, as amended. The Rehabilitation
Services Administration, which is part of the Department of Education, administers the
program as a partnership between the Federal Government and the States--80 percent
of the funds come from Federal appropriations and 20 percent from State
appropriations. When Congress established the Social Security disability program in
1956, it expressed great confidence in the value of VR for people with disabilities by
including a provision that provided for the referral of disability applicants to State VR
Agencies.

Current VR Process

People who apply for disability benefits are provided information about the
availability of services from their State VR agency. When their claim goes to the
State DDS for adjudication, a DDS examiner (or a State VR agency counselor) screens
the cases to identify persons who may benefit from VR and then refers these
individuals to State VR agencies. (I should point out that SSA’s referral process is but
one route to receiving VR services. Many disability applicants and beneficiaries, on
their own initiative or at the advice of their doctors, employers, or other interested
third-parties, seek out services from State VR agencies.)

Once the referral is made, neither SSA staff nor State DDS examiners are involved in
deciding who receives services or what services are provided. These decisions are
made in light of regulations and policies set forth by the Department of Education’s
Rehabilitation Services Administration and the State VR agency’s own guidelines. If
the individual is eligible for services, which could include diagnostic services,
counseling, medical services or training, the VR agency counselor and client jointly
work out a plan or program of rehabilitation. According to the Rehabilitation Services
Administration, many State VR agencies are unable to meet the current demand for
services.
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Under current law, SSA pays for VR services only when these services result in a
successful outcome, i.e., when the beneficiary performs substantial gainful activity for
a continuous period of nine months and SSA determines that the VR services
contributed to the return of the individual to such activity. In FY 1994, SSA
reimbursed State VR agencies $63.4 million for successfully rehabilitating about 5,600
beneficiaries. Since 1983, when the current VR payment program began, just over
55,000 beneficiaries have been rehabilitated and employed through this program.

Steps Taken to Improve the Current VR process

We are concerned about the effectiveness of the current VR process and have taken
several steps to increase the number of beneficiaries who are served by State VR
agencies and to increase the participation of private sector rehabilitation providers in
the process. For example, SSA has been impl ting the recc dations of a
Federal-State task force to improve the VR referral process; simplifying Federal
guidelir s for VR referral; sponsoring greater collaboration among ..SA, State DDS
and State VR agencies; and tracking persons who request referral for VR services in
the course of a CDR. SSA is also streamlining the VR payment process, which will
expedite claims, and improving its management information about the persons who
receive VR services and the services they receive.

In June 1989, SSA submitted a legislative proposal to authorize us to contract directly
with private VR providers to serve our beneficiaries. The private sector has grown
significantly in numbers in recent years, and there are many small businesses,
community-based facilities and national firms with the experience and specialized
knowledge to serve people with severe disabilities. In fact, State VR agencies often
contract with the private sector for services. In FY 1991, the latest data we have
available, 64 percent of beneficiaries who were accepted by State VR agencies received
some type of service from the private sector. When SSA’s proposal was not enacted,
we sought to modify the process through regulations which permit us to use private or
other public agencies as alternate sources when a State VR agency declines to serve an
individual whom SSA has referred to it.

These new regulations, published March 15, 1994, brought the first substantive changes
to the SSA VR program in over a decade. In addition to expanding the pool of
potential service providers, thereby expanding opportunities for our beneficiaries to
receive rehabilitation services and return to work, the regulations protect consumers by
assuring that alternate providers are qualified through licensing or certification to serve
them.

Since the publication of these regulations, we have been working hard to put the new
process in place. Briefly:

o We have modified the claims system to record when a beneficiary is referred to
a State VR agency and are developing a system to track these referrals.

o We are informing public and private sector rehabilitation providers about our
VR program.
o We are developing criteria for certifying alternate providers as qualified to serve

our beneficiaries under the VR payment program.

o We are working with our attorneys and Federal procurement professionals to
draft model agreements and contracts with alternate providers who agree to
serve our beneficiaries.
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We expect to have the framework in place to begin enrolling alternate providers in the
next few months.

Let me briefly describe two other initiatives to expand VR services and job
opportunities for disabled beneficiaries. The first, Project NetWork, was initiated in
1991 to test 4 service delivery models that offer alternatives to the current VR
program.

Project Network is the SSA’s first large-scale demonstration of VR assistance to
persons with severe disabilities. This project is also the first major attempt by SSA to
take direct responsibility for helping people with disabilities enter or reenter the
workforce. Project NetWork used a randomized field experiment design to test 4
models of providing employment and rehabilitation services to DI beneficiaries and
SSI applicants and recipients. All of the models were completed in March, 1995.
Preliminary results will be available in FY 1996 and a final evaluation report is due
Decemzer 1297.

We have contracted with a major social science research firm to perform a
comprehensive evaluation of Project NetWork. The evaluation will address two key
policy questions:

o Is it feasible to increase participation in VR services among DI and/or SSI
beneficiaries through a combination of intensive outreach, case management,
and enhanced work incentives? and

o Do the interventions tested produce net benefits from the perspective of
participants, society, the DI trust fund, general revenues, and the Federal
government in general?

The second initiative, Project ABLE—launched in 1993--is a joint Federal-State
initiative to link disabled job-ready beneficiaries with public agencies and private
sector employers that need their skills and abilities.

Project ABLE began as a pilot program in 1993 for disability beneficiaries
residing in Maryland, Virginia and the District of Columbia. Project ABLE is a joint
effort of the Office of Personnel Management (OPM) in conjunction with SSA, the
Rehabilitation Services Administration and participating State VR agencies. Through
this program, State VR agencies enroll job-ready beneficiaries into a database which is
used by Federal agencies to find qualified candidates.

I am pleased to report that, based on favorable input from VR counselors and
personnel offices, the Project ABLE system has been improved and is being expanded
to California, Illinois, Pennsylvania and Texas. In addition, we have enhanced the
Project ABLE database to include resume imaging that will allow prospective
employers to receive a client resume by fax directly from the Project ABLE database.
Another enhancement will automatically give Federal agencies listings of eligible
employees from Project ABLE for all posted job vacancies.

While only a very small number of beneficiaries have been hired to date, we
believe Project ABLE’s success has been limited by restricted hiring and downsizing
of government agencies throughout this period. We are beginning to work with the
Department of Labor (DOL) to list Project ABLE clients in various databases funded
by DOL that are principally used by private sector employers and to work with States
that are experimenting with "one-stop shopping™ employment centers.
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Project ABLE has been recognized as a National Performance Review
"Reinvention Lab" and I am pleased that Project ABLE has proven to be a fine
example of Federal and State agencies collaborating to give state-of-the-art service to
their respective customers.

Employment Strategy for People with Disabilities

In addition to the initiatives I just mentioned, as I indicated at the May hearing,
we are examining other approaches to increase the employment of current and potential
disabled beneficiaries. 1 have established a team headed by Dr. Susan Daniels,
Associate Commissioner for Disability, to examine approaches to increase the
employment of disability beneficiaries. I am very interested in approaches for bringing
together the interests of employers, private insurers, and rehabilitation services to
achieve more efficient handling of claims and to return to the workplace as many
people as are able to work. Over the coming months, we will continue to work with
our State pa. tners, other public agencies, and | rivate organizations that serve people
with disabilities in an effort to improve these services and to create greater
employment opportunities for our beneficiaries as we move forward.

Conclusion

In summary, Mr. Chairman, I thank you for the opportunity to submit my
statement for the record. Even though it has only been two months since I last
testified before you and your subcommittee, we have made measurable progress and
we can assure you that our progress will continue. We are working to maintain
fairness in the disability program, improve the integrity of our disability rolls, and
increase employment opportunities for current and potential disability beneficiaries.
The initiatives I have described will help us accomplish these goals.
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Chairman BUNNING. Thank you, Dr. Chater.

I will try to be brief and I hope everybody else is brief because
we have a lot of panels here today. Since SSA is an independent
agency now, and those of us that were on the subcommittee last
year had a lot to do with the changes that were made, I think we
can talk with some kind of an authority that one of the reasons
that Congress made SSA an independent agency was that it did
Social Security and the American public no good to have it buried
over in HHS, Health and Human Services.

Congress has had a tough time getting expert advice about Social
Security issues and problems when SSA was part of HHS because
no one paid any attention to it. But all that has changed now and
Congress will be looking to you or whoever heads SSA for advice
on SSA policy. If you cannot tell us the best way to approach a
Social Security issue, who can?

So I am interested in taking a step back and looking at our na-
tional disability policy. I would like your opinion on a few ques-
tions.

In your opinion, and I am just asking it, is the definition of “dis-
abilit;” as it is currently in the law still appropriate for the pro-
gram? Should it be tightened, loosened, or changed?

Ms. CHATER. In my opinion, and my opinion only, I believe the
definition of disability, as it is now stated, is still appropriate for
our goals at this time.

Chairman BUNNING. In your view, is the disability program more
appropriately based on objective medical findings, the basis for the
decisions the DDSs currently make, or more subjective legal find-
ings, the basis for the decisions that the ALJs make?

Ms. CHATER. I believe the decisions are based on both.

Chairman BUNNING. Which is more appropriate, since we have
an awful lot of reexaminations on the initial disability determina-
tions? We have a 90-percent accuracy rate of the initial disability
determinations made. Of these about 40 percent are appealed; 80
percent of these are allowed by the ALJs. How can this be?

Ms. CHATER. First of all, let me say something about the dif-
ference that could be explained in terms of the process, Mr.
Bunning. It is true that the DDSs make the decision based on a
folder, a folder of evidence, including medical evidence and some
assessments that substantiate medical evidence or medical diag-
noses, such as tests, x rays, and so on.

At the other extreme, when a person requests a hearing, the de-
cision is made not only on a folder, it is made with an individual
interview between the ALJ and the client. So there is that variable
that differs.

Another differing variable is the fact that the folder, between the
time it starts and the time it ends up at the ALJ, is quite different
from point A to point B. In other words, all along the line, addi-
tional information is added, and, indeed, if 1 year goes by, as in
the case of many, the amount of material that is added to the file
is substantial, and it is quite possible that the person has become
more severely disabled than in the beginning.

So I would say to you that the decisions that are made at the
two points in time are quite different, based on the amount and
kind of information in the folder.
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Second, there is generally an interview, a personal one, at the
hearing level. In addition to that, judges make decisions based on
their legal expertise and the DDSs do not.

Chairman BUNNING. Madam Commissioner, the DDSs get a
decisional accuracy rating of 97 percent when they make the deci-
sion the first time around. Eighty percent of the appeals from the
DDS level are overturned by the ALJs. There has got to be a better
way, and there has got to be a better way before the year 2000 to
do this or we are going to have a backlog that will never disappear.

You cannot tell me in 1995 that you are going to solve the prob-
lem in the year 2000 when each year we have a bigger backlog. We
have to do it now. It is not something that we can put off. the
studies and all the things that you are doing may be wonderful, but
they are not getting the job done.

Ms. CHATER. I agree with you that we need to do something now.
That is part of the reason that we instituted short-term disability
initiatives, so that we could begin to make some changes right now
that are temporary in nature. The changes that we are making
now in our short-term disability program include committing more
resources by redeploying people from one part of the agency to an-
other, and taking people from some of our other programs and
moving them over to work on disability workloads.

One of those changes that we are making in the Office of Hear-
ings and Appeals, for example, is to put into place an arrangement
whereby senior attorneys could look at the files and get other medi-
cal material that is needed to make a decision, if needed. Or, if the
case may be that the decision looks as if it is going to be allowed,
those senior attorneys could make that decision then and there in-
stead of having the ALJs do everything which they are now accus-
tomed to doing.

Chairman BUNNING. One last question from me, and then I am
going to give the other members an opportunity. Do you not think
that the current schizophrenic approach to disability decisions, one
standard for the DDSs, another standard for the ALJs, is demor-
alizing to the DDS examiners who see almost 80 percent of their
appealed decisions reversed? Does it not also undermine the integ-
rity of the program by awarding benefits to more borderline cases
and raising public skepticism and even hostility toward all disabil-
ity recipients, even those who are legitimately receiving benefits?

Ms. CHATER. I think it is about 66 percent of the cases that are
overturned, according to our data, Mr. Bunning.

I understand what you are saying——

Chairman BUNNING. We have the same data that you have, so
there should not be a dispute on the percentiles.

Ms. GEIER. May I, Commissioner, Mr. Bunning, the difference is
whether or not dismissals are counted. With dismissals, the rate is
66 percent.

Chairman BUNNING. It is still too high.

Ms. GEIER. Yes, I cannot argue with you.

Ms. CHATER. I would like to say something about the people who
work in the State DDS offices, because I care very much about
them. I understand that they may feel that the overturning of DDS
decisions is a reflection on their work. I will tell you, it is not a
reflection on their work. They are very good and very accurate.
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Their workload has increased but their productivity has increased.
They are a very, very committed group of employees, and I have
met many of them and I have talked at their annual meetings.

I think they ought not to look at what they do vis-a-vis what the
Office of Hearings and Appeals does for the very reasons that I
have said to you. They are operating in a different moment in time
with a different file and not with the advantage of a face-to-face
interview.

Chairman BUNNING. We will hear from some of them later on,
so we will make sure that we ask them the proper questions.

Mr. Jacobs will inquire.

Mr. JacoBs. Thank you, Mr. Chairman.

First, I commend you, Dr. Chater, for your concern and involve-
ment in comforting and counseling the bereaved out in Oklahoma
City. What you did there did not make headlines, but I am aware
of it and I commend you for the devotion you showed.

On the CDRs, Mr. Bunning and I, I believe, last year supported
legislation to allow your agency to plow back some of the recovered
benefits where people were found no longer to be disabled, and we
ran into a buzz saw, as I recall, with the Appropriations Commit-
tee.

Chairman BUNNING. Yes, we did.

Mr. JacoBs. Do you think that is a practical thing to do, to get
cracking on this? That is to say, the investment of a little bit of
what is recovered recovers that much more, and so on. Is that sen-
sible to you?

Ms. CHATER. Obviously, it would be wonderful if we had a revolv-
ing fund where we could put some of the money that was recovered
from CDRs into that fund that would enable us to do even more.
We are well aware that we have many, many more CDRs to do,
and for this agency, in past years, we have had to decide between
using limited resources on processing initial claims or doing many
CDRs. So, obviously, that is a good idea.

But I am aware of the Appropriations Committee’s feeling about
this. I think part of their reason, as I understand it, is they think
it would be precedent setting for other agencies.

Mr. Jacoss. If you do not want to answer this, do not answer
it. It would be OK by me. But have you an opinion about the pro-
posal for a Social Security appeals court, a subject matter appeals
court to avoid the variations in the various circuits on outcomes,
rules, and definitions? If you live in one State, you can have a
hangnail and do all right, and if you live in another one, they can
be dragging you with a rope and you still do not qualify. Do you
have any opinion on that?

Ms. CHATER. There are certainly advantages to having a Social
Security court because the judges making decisions would become
expert. There would be one set of decisions coming to us, and now
there are so many decisions. We have one region implementing cer-
tain laws and regulations and another region using slightly dif-
ferent standards. So, certainly, consistency would be an advantage.

On the other side, there are some people who think that more
objective decisions would result from not having a Social Security
court.
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Mr. JACOBS. Some of my friends are for it and some of my friends
are against it.

I will not ask the patience of the subcommittee any further.
Thank you.

Chairman BUNNING. Mr. English.

Mr. ENGLISH. Thank you, Mr. Chairman.

Dr. Chater, welcome. SSA now has 10 years’ experience with the
medical improvement standard. In your view, is it working and do
we need to revisit the standard in the law?

Ms. CHATER. Could I defer to my colleague, Dr. Daniels, and
have her respond to that, please?

Mr. ENGLISH. Certainly.

Ms. DaniELs. I think we have to look at the medical improve-
ment standard, Mr. English, in terms of the context in which it
came up. It was a time when many individuals were receiving
CDRs whose conditions had not changed over time. The Congress
thought it was important to be sure that individuals had a fair
hearing if their case came up for a CDR. The medical improvement
standard was instituted in order to be sure that each beneficiary
had a fair evaluation at the time of the CDR.

Now, the medical improvement standard is very important in en-
suring the rights of the individual beneficiaries, and so I want to
say that first.

Mr. ENGLISH. I understand.

Ms. DANIELS. It is very important for us to recognize that. But
I do not think that the medical improvement standard really ties
our hands in terms of doing CDRs. We can do effective and efficient
targeted continuing disability reviews with the current medical im-
provement standard that we have, and we have done a lot to im-
prove and target the ones that we are doing.

Mr. ENGLISH. Almost 2 million disability cases out of a total of
4 million cases, as I understand it, are awaiting continuing disabil-
ity reviews. Half of these are cases where medical improvement is
expected or possible. Given the fact that fiscal restraints are wors-
ening, there may never be enough resources for SSA to do CDRs.

In your view, is it time for SSA to consider recommending op-
tions such as time-limited benefits, at least when medical improve-
ment is expected, Dr. Chater and Dr. Daniels?

Ms. DaANIELS. I would like to make a distinction here, Mr. Eng-
lish, between “medical improvement expected” and profiling CDRs.
When the case is originally adjudicated and the DDS medical staff
look at the case, they assign it to either a medical improvement ex-
pected, medical improvement not expected, or medical improvement
possible review category. This is a paper review. This is an individ-
ual physician or DDS examiner looking at the case and making
that decision from the file that they have.

In the last 2 or 3 years, we have been testing out that concept
more from an empirical standpoint. That is, we have been statis-
tically analyzing the data that we have for those people who actu-
ally leave the rolls as a result of a CDR. This is called profiling.
That is, we looked at certain characteristics to see which particular
confluence of characteristics most likely predicts individuals who
would leave the rolls through a CDR. So we have focused our
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efforts on profiling, as well as those designations that were used
originally by the DDS examiner and the physician.

o I want to make that distinction, because sometimes I do not
think it is necessarily helpful to use those older distinctions when
I think we have modernized our approach, using the empirical data
no(;v by looking at the actual varia%?es that lead individuals to have
a CDR.

Mr. ENGLISH. I appreciate that, Dr. Daniels, but I guess I am
getting back to the question, do you think it is time for SSA to look
at other options that might include time-limited benefits?

Ms. DANIELS. I think it is time for us to continue our efforts in
improving our CDR process and making it more efficient and effec-
tive. I do not think I have an opinion on time-limited benefits at
this point.

Mr. ENGLISH. Do you have any view, Dr. Chater?

Ms. CHATER. I think it might be worth looking at the issue of
time-limited benefits, Mr. English. If people knew that they were
going to be on the rolls for a 3-year time period, for example, it
might serve as a motivating factor for them to go back to work.

It would also mean, for the Social Security Administration, we
would have to put into place a process by which we would do those
reviews in a very prompt way so that people did not get stuck be-
tween the fourth and fifth year, for example, of having no benefits.
We would have to develop ways of deciding which of our bene-
ficiaries to review.

Mr. ENGLISH. Sure. My final question, because I am running out
of time, how many people who are no longer disabled did SSA re-
move from the rolls last year, just for context?

Ms. DANIELS. Last year, we did 118,000 CDRs and removed
about 12 percent.

Mr. ENGLISH. So 12 percent would be about 15,000 people out of
roughly 4 million?

s. DANIELS. [Nodded head yes.]

Mr. ENGLISH. Thank you very much for your testimony.

Thank you, Mr. Chairman.

Chairman BUNNING. Mr. Payne.

Mr. PAYNE. Thank you very much, Mr. Chairman.

Welcome, Dr. Chater, and thank you for your testimony. I want
to return to the chairman’s question to see if I can understand ex-
actly where this currently stands and where we are headed in
terms of the determination of an individual recipient. The chair-
man mentioned, and my office has experienced as we deal with
those who have been turned down in terms of their disability insur-
ance and then go to the ALJ and through that system, we are see-
ing that of the people we see, and I must say, about 30 percent of
all the casework we do deals with this area, but we see about 80
percent of those people ultimately receiving benefits.

Many of these people we see, as we talk to them, they are obvi-
ously people who, at some point in time, are going to receive this.
It is apparent from the records that they have, from the conversa-
tions we have with them, from what we inow their disabilities are,
and yet, many, many months go by and often these people become
homeless and lose all their assets as these determinations are
being made.
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I heard you testify that we need to have a major redesign and
portions of it need to be customer friendly, which I certainly agree
with. We need to find a way to make the decisions more quickly.
You mentioned a goal of 60 days. The information technology needs
}:‘o bc}a1 improved, and you talked about that and the funds needed
or that.

But then, as I heard you talk to the chairman, it seemed to me
you were defending the system as it exists and saying that it is
OK, the status quo is OK as it relates to what is going on now rel-
ative to the decisions being made by SSA and then the process
movinF on to the ALJs.

Could you clarify that for me? It seems to me that is the crux
of the problem, and yet, if we want to leave that in place and do
our repairs in other places, we are really not solving the main
problem that needs to ge addressed.

Ms. CHATER. Yes, I will certainly clarify. First, we have in place
a short-term initiative that moves around some resources so that
we can be more productive and make decisions quickly, efficiently,
and accurately in a shorter time period. :

But our major project is the reengineering proposal that will re-
design the way we process claims from the beginning to the end,
including the Office of Hearings and Appeals. For example, part of
our reengineering proposal wiﬁ help get rid of the problem that Mr.
Bunning mentioned about the DDSs and how they feel about ALJs
overturning their decisions. We are going to move those two proc-
esses closer together by having one book, one set of procedures and
policies to look at.

We are also, in our redesign proposal, making changes in the
way the Office of Hearings and Appeals is structured, differences
in who does the work. Perhaps Mr. Jones, who is the director of
this implementation project, could expand on that for you.

Mr. PAYNE. So you are not disagreeing with the concerns that the
chairman has expressed? You are in agreement with his concerns?
I share his concerns, given what I am seeing just from the folks
who I serve here in Congress.

Ms. CHATER. We do share his concerns. We are very concerned
that the claims process takes so long. It is simply unacceptable
that the American people have to wait so long for a disability deci- -
sion. We want to do everything we can to shorten the time and be
sure that the integrity of the program remains just as high as it
has always been.

Mr. PAYNE. In order to make this change that you were just re-
ferring to, how long will it be before people will see any significant
result from those changes?

Ms. CHATER. Mr. Jones.

Mr. JONES. Mr. Payne, maybe it would be helpful if I could take
1 minute to describe some of the major components that we are
going to be dealing with.

First of all, one of the things that brought me to Social Security
was the Commissioner’s commitment to improve this process. I
think everybody agrees the process was broken. One of the things
that we are focusing on is what is called process unification, and
process unification involves a variety of things. First of all, it in-
volves having one policy manual that will be used at both the ini-
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tial level and at the hearings level. Currently, there are separate
manuals that are being used.

The other thing that is involved is coming up with a quality as-
surance system that will provide consistent feedback to both the
initial level and the hearings level. Right now, we do not get that
consistent feedback.

In fact, as we speak, we have a group that is developing a train-
ing packet that focuses on some policy areas that we have identi-
fied as needing clarification at both levels. What we are going to
be doing is bringing people from OHA and from the DDSs and get-
ting them in the same room at the same time and giving them the
same message regarding policy, and that is something new under
the redesign that has not been done before.

We are also changing part of the process so that the two proc-
esses will be more a%ilke. One of the things that we are going to be
doing is to introduce a face-to-face component at the initial level
that currently does not exist. You do have face-to-face contact at
the hearings level.

So there are a number of things that we are trying to do and will
be doing immediately, such as training, to bring these two proc-
esses closer together.

Mr. PAYNE. When will we be able to see some results or should
we expect to see some results as a result of these changes?

Mr. JONES. The training effort is scheduled to begin in October,
and we want to wait until October. We should begin to see training
results as soon as the training is completed. Again, the objective
of the training is to focus in on these key policy areas so that both
the DDSs and the administrative law judges will be adjudicating
cases the same way.

Mr. PAYNE. I see my time has expired.

Chairman BUNNING. We will have another round.

Mr. PAYNE. I will yield back to the chairman.

Chairman BUNNING. Mr. Collins will inquire.

Mr. CoLLINS. Thank you, Mr. Chairman, and thank you, Ms.
Chater, for being with us today.

I was goin%lto ask the question about why there was such a dis-
crepancy in the 97-percent accuracy rate of the first denial versus
the—we will go with the 66- or 67-percent reversal, but with the
clarification from Mr. Jones of all the different policies and dif-
ferent policy books and manuals, I can see why there would pos-
sibly be such a discrepancy.

Reading in yesterday’s Post, there is a Social Security Advisory
Council that has been appointed by the President, as all Presidents
have the opportunity to do so. When do you think we will hear
from them on some recommendations dealing with the disability in-
surance and the problems that you face, or do you think they may
do like the trustees of Medicare and the administration and sit
back and wait for Congress to make some changes or proposed
changes first?

Ms. CHATER. The Advisory Council is expected to have their re-
port completed by the end of summer.

Mr. CoLLINS. Do you expect positive results from this, something
along the lines of wl)';at Mr. Jones was talking about in dealing with
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the various policy aspects that you have to look at for different re-
gions, or what do you actually expect to get from them?

Ms. CHATER. I do not think we should expect from them imple-
mentation recommendations, such as what Mr. Jones is working
on. I think what we will have from them are broader policy rec-
ommendations related to the solvency of the trust funds and initia-
tives that we might take to make sure that the trust funds remain
solvent into the future.

Mr. CoLLINS. I notice, too, in the article that there seemed to be
a split on ideas. It kind of reminds me of the old saying, “One fac-
tion is for raising taxes. Another faction is for lowering benefits.”
I am sure the President has friends on both sides of the issue
there. Do you think he will come down on the side of his friends
or will actually make some recommendations?

Ms. CHATER. I am hoping very much that the Commission, be-
tween now and the end of summer, will have enough time and op-
gortunity to come closer together so that we may not necessarily

ave two points of view. I think they are working very hard toward
that end.

I want to say to you that whatever the recommendations are
from that Advisory Council, it is my expectation that we will be
able to utilize that very informed group’s report and recommenda-
tions to work together with Congress in a very bipartisan way to
solve these long-term solvency issues, Mr. Collins.

Mr. CoLLINS. I hope so. I know last year there were some
changes in legislation that actually allow you to use Social Security
funds for the disability fund. That is only a temporary fix. By in-
f‘reasing taxes or even by lowering benefits, it is only a temporary
1X.

Ms. CHATER. Oh, absolutely.

Mr. CoLLINS. You have to get into the meat of the problem, and
that is the actual operation and the procedures by which you deter-
mine disability, in order to be able to correct the situation. So I am
hoping that we will see some very strong recommendations and
some very good recommendations. Thank you again for being here.

Chairman BUNNING. Mr. Johnson.

Mr. JOHNSON. Thank you, Mr. Chairman.

Dr. Chater, dyou told Mr. Bunning that you thought the definition
was OK. Why?

Ms. CHATER. Why? Because the disability program, it seems to
me, is one that assesses one’s inability to work because of a medi-
cal condition. The definition at the moment has both of those com-
ponents contained within it.

Mr. JOHNSON. Determined and expected to last for not less than
12 months or result in death.

Ms. CHATER. Yes.

Mr. JOHNSON. How is that determined by the two people in the
appeals process?

Ms. CHATER. There are very specific ways to determine that.
Some of it is based on the medical evidence. Some of it is based
on the so-called listings that we have that indicate in great detail
what our employees look for when they make this assessment.

Mr. JOHNSON. So you think the definition is OK and your people
are adhering to it?



46

Ms. CHATER. My people are——

Mr. JOHNSON. Adhering to it?

Ms. CHATER. Yes.

Mr. JoHNSON. That is a Texas word. You are from Texas; you
ought to know it. [Laughter.]

ell me how many foreign people are on our disability rolls.

Ms. CHATER. I cannot tell you how many “foreign” people are on
disability. We have——

Mr. JOHNSON. Let us say noncitizens, then. Do you keep track of
those statistics?

Ms. CHATER. Yes, we do.

Mr. JoHNSON. What kind of program have you instituted to take
a look at them and purge those who are not really deserving and
are not eligible under the law?

Ms. CHATER. First of all, I want to make the point that illegal
immigrants are not in any way on the rolls. They are not qualified
to be. They are not eligible to be on the rolls.

Mr. JOHNSON. So you are saying there are none on the rolls at
this time?

Ms. CHATER. There should be no illegal immigrants on the rolls
at this time. If there are, the';r have gotten on the rolls illegally.

Mr. JOHNSON. No kidding? How do you figure that out? How do
you absolve that?

Ms. CHATER. All right. When someone suggests to us or it comes
to our attention that, for example, someone may have been coached
to act in ways that would make us decide that the person was, in-
deed, disabled, or if we have any question whatsoever about timat,
we go back and review the case again. We bring in our own inter-
preter if it is a case of non-English

Mr. JOHNSON. But if a guy walks into El Paso, Tex., and he says,
I am disabled, do you check his citizenship and his ability to be in
this country?

Ms. CHATER. Absolutely.

Mr. JOHNSON. You do? That is the first thing you do? Is that true
or false?

Ms. CHATER. I am sure that is true.

Mr. JOHNSON. You are sure it is? You are positive?

Ms. CHATER. Yes.

S Mr. QJOHNSON. They ask if they are a citizen of the United
tates?

Ms. CHATER. They do not only ask, they ask for documentation
to prove that they are citizens of the United States for SSI claims.

Mr. JOHNSON. OK. The termination numbers that you cited, Dr.
Daniels, were 15,000, roughly. You gave a percentage, but that is
about what you agreed to.

Ms. DANIELS. After I put my glasses back on after I answered
that question, it was 14 percent, so I need to——

Mr. JOHNSON. I want to hear some numbers. What is the real
number.

Ms. DANIELS. Hold on for 1 second and I will look it up for you.

Mr. JOHNSON. Fourteen percent of 4 million or what?

Ms. DANIELS. Actually, in 1994, there were about 17,000 initial
cessations.

[The following was subsequently received:]
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Of the 118,000 CDRs conducted in fiscal year 1994, 17,000 cases or 16 percent
resulted in cessations.

Mr. JOHNSON. How do we review the files and make sure that
we get that done in an expeditious manner? How long does it take
from the time you determine somebody is not eligible until you get
him off the roll}é?

Ms. DANIELS. The process that we are using right now to conduct
continuing disability reviews is a two-stage process. The first is
identifying those individuals, using a profile, who are the most like-
ly candidates for cessation. We send those candidates’ files to the
Disability Determination Services for them to conduct a full medi-
cal review of that file. So each year, we send the number that we
can do to the DDSs to ask them to conduct the full medical review.
How long each——

Mr. JOHNSON. When you say “the number you can,” what do you
mean by that? You are not getting to all of them each year?

Ms. DANIELS. No, we are not getting to all of them each year.

Mr. JOHNSON. Why?

Ms. DANIELS. It is a workload issue. We are actually trying now
to make the process more streamlined and efficient. Last year, we
did 118,000 8DRS. The year before that, it had only been 64,000.
So we nearly doubled the number. This year we will be doing
184,000 CDRs. Next year, we requested a budget sufficient to do
431,000. So we are increasing the numbers that we are doing as
we are increasing the efficiency with which we are doing them by
using the profile and the mailer.

Mr. JOHNSON. You did not finish telling me how long it takes
from start to finish.

Ms. DANIELS. I cannot because each case is different. Depending
upon the age of the case, the kind of medical evidence that is re-
quired, whether or not there is a treatiniphysician source that can
be used, or whether or not an individual has to go out for a consult-
ative exam. Each——

Mr. JOHNSON. Suppose I write you a letter and say, I am no
longer on disability and I want to get off. How long would it take
me?

Ms. DaNIELS. I think we could do that pretty fast. [Laughter.]

Mr. JoHNSON. That happened to me. It took 2 years. I think
that—I hope that you have streamlined the system.

Ms. DANIELS. I'm really glad that you are off, Mr. Johnson.

Mr. JOHNSON. Thank you.

Thank you, Mr. Chairman.

Chairman BUNNING. Mr. Hancock will inquire.

Mr. HaNcocK. Thank you, Mr. Chairman.

I was late getting here, so this may have been covered. When you
go back to when the Social Security {aw was written, I do not think
it had any type of disability protection in it. Maybe it did, but I
do not think so.

Ms. CHATER. No.

Mr. HANCOCK. At that time, the definition of disability was ex-
tremely limited. I mean, it was strictly medical conditions inter-
preted as total and permanent disability. We have gotten to the
point now where we include disabilities as things that were not
even considered disabilities, like alcoholism. That was not a medi-
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cal disability, that was something you bought and paid for and peo-
ple were not that sympathetic with alcoholics. Drug addiction has
been added now as a disability. In fact, just about anybody in this
room could probably come up with something that would qualify
under the Americans With Disabilities Act that would make them
eligible for disability.

Has all of this just been done by edict by the Social Security Ad-
ministration? Was it intended, when Congress passed the act, to
provide disability? They did not consider that it would get to the
point where people would not want to work because they may have
an ache in their back.

Is there any way that we could go back and maybe review what
we have gotten into?

Ms. CHATER. First, I want to be sure you understand that it was
not just the Social Security Administration that decided to change
or revise the definition. The way we implement the particular defi-
nition over time comes because of congressional changes. It comes
because of court cases. Many of the listings, many of the disease
entities that we have on our books now come because new and dif-
ferent medical reforms have identified new and different medical
conditions.

While I understand you to say that probably all of us in this
room could say that we have some sort of a disability, the truth of
the matter is, when it is looked at and examined according to our
policies and procedures, it really has to be a condition that lasts
for a long time or that ends in death. I mean, there are lots of fac-
tors that go into it. It is not just a simple diagnosis.

Mr. HANCOCK. But some of the horror stories are coming out now
where work makes me anxious; therefore, I am disabled. If you
make enough appeals, maybe some judge will just sign off on it just
to get rid of you, just to close the case.

Let me ask you another question, and this, I think, gets to the
heart of it. Should disability income be means tested?

Ms. CHATER. The disability income from the Social Security pro-
gram as we know it in title II is not a means tested program.
Everybody——

Mr. HANCOCK. I understand that, and I am asking the question.

Ms. CHATER. That is because they pay into it.

Mr. HANCOCK. In your judgment, should it be means tested?

dMs. CHATER. No, in my judgment, it ought not to be means test-
ed.

Mr. HANCOCK. Let me ask you this question, then. I am not say-
ing it ought to be either, but we have situations where family in-
come is $100,000, $200,000, $300,000 a year and there is a member
of the family drawing disability income. That other income is not
even considered at all under our present law, is it?

Ms. CHATER. No.

Mr. HANCOCK. Should it be considered?

Ms. CHATER. No, it is not considered, because the assumption is
that if you work and you pay into the program, you are entitled
to benegts for disability.

Mr. HANcocK. I understand that. Should it be considered?

Ms. CHATER. In my opinion, it ought not to be considered.
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Mr. HaNCOCK. Let me ask another question, then. If, in fact, an
individual does not want disability coverage, should that individual
be entitled to a tax credit?

Ms. CHATER. I cannot answer that question.

Mr. HaNcocK. Think about it.

Ms. CHATER. But I would like to answer a question that you
asked earlier. You are worried about the people with disabilities
just sayinithey are disabled or people with minor disabilities com-
ing onto the rolls. Seventy percent of all of the people who apply
for disability are denied, and so that suggests to me that we have
a very good high-quality set of decisionmakers within the Social Se-
curity Administration who can determine whether or not someone
meets the criteria.

Mr. HaNcock. Evidently, we are not doing a very good job of
publicizing that you are turning down 70 percent of the people that
apply. I would think that the word would get out. Instead of the
media talking about how easy it is to get on SSI, it looks to me
like they ought to be talking about how difficult it is.

Ms. CHATER. I agree with you. We need to do a lot more publica-
tion of the rules, the regulations, the program, and, more impor-
tantly, we need to publicize what is happening to the people who
are utilizing fraudulent mechanisms for getting benefits. We need
to publicize what we do about those.

Mr. HaNcocK. Thank you, Mr. Chairman.

Chairman BUNNING. Thank you.

I would like to continue, Dr. Chater. Is it true that an applicant
cannot get paid benefits after being allowed by an ALJ hearing
until someone actually writes the official decision and sends it out?

Ms. CHATER. I would like to defer to Ms. Geier.

Ms. GEIER. Thank you. Congressman Bunning, the decision of
the ALJ is eﬁ'ectuate({ through a written decision and that is the
final disposition of the case at the hearing office.

Chairman BUNNING. Let me give you some instances, factual
cases out of my district offices. I believe they are similar to the
kind that Mr. Payne brought up.

A hearing was held February 23, 1994; decision released March
9, 1995, 13 months. A hearing was held June 14, 1994; decision re-
leased March 27, 1995, 9 months. A hearing was held January 31,
1994; decision released March 21, 1995, 13 months. A hearing was
held June 27, 1994; decision released March 31, 1995, 9 months.
A hearing was held September 7, 1994; decision started April 20,
1995, 7 months and counting. A hearing was held October 12, 1994;
decision not yet written, 7 months and counting.

Is it not humane to make people who have already had hearings
wait this long for a decision and a check? What is the size of your
hearing decision backlog now?

Ms. CHATER. The specific answer to the last question is that we
have 45,000 cases waiting for a decision to be written, and you are
absolutely right, Mr. Bunning. It is a deplorable situation for peo-
ple to have to wait that long, which is exactly and precisely why
we need to reengineer the entire process.

Chairman BUNNING. Not by the year 2000, Madam Commis-
sioner.
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Ms. CHATER. I agree, and, therefore, we have implemented the
short-term initiative which has some pieces in it that will help this
process.

Chairman BUNNING. What will it do for my people and all the
other people that are under this kind of a gun right here?

Ms. CHATER. It is going to ensure that they get a decision closer
to the time that the hearing officer made it.

Chairman BUNNING. What is closer, 2 months, 5 months? What
is it? What is closer? We are 7 months and counting. We are 9
months and counting. What is closer?

Ms. CHATER. Right now, it takes over 1 year to do the whole
hearing, including the decision. We are working very hard to get
that down to about 9 months.

Chairman BUNNING. Will not shifting the decisionwriters to the
temporary adjudication officers position cause this backlog to grow?

Ms. CHATER. No.

Chairman BUNNING. Why not?

Ms. CHATER. Because we have several things that we are doing.
For example, there is now a so-called short form that many of the
ALJs are using. It is a shorter form that helps through automation.
We are giving them personal computers so that instead of writing
the decision out in longhand, as many of them do, they can utilize
a program that helps them write the decision in a shorter form in
a shorter period of time.

As I talk with ALJs, many of them tell me that they have begun
to write their own decisions instead of turning it over to a
decisionwriter. They have elected to sit down after they make the
decision and literally write their own decision so that it is done im-
mediately.

Chairman BUNNING. Madam Commissioner, how fast are you
going to do these things so that the people aren’t waiting for 1
year? You are giving me all the reasons that they should be sped
up, but what is being sped up, the fact that you are spinning the
paper faster or the fact that we are going to get a decision to the
people faster?

1(\145. CHATER. Our aim is to get a decision to the people faster
and——

Chairman BUNNING. When? Since you have been an independent
agency and since you knew you were going to be an independent
agency when the bill passed last year, and there was a lot of plan-
ning time for you to get these things going, when?

Ms. CHATER. In 1994 it took 337 days for a hearing from start
to decision. In 1996 we are going to have that down to about 260
days, and we are going to continue working on this in a systematic
way to get it down to——

Chairman BUNNING. Two-hundred-and-sixty days is not accept-
a}l;le. It is not acceptable, so you are going to have to do better than
that.

Ms. CHATER. We will try.

Chairman BUNNING. Is there anybody else that would like to ask
a question? Mr. Christensen.

Mr. CHRISTENSEN. Yes, I do.

Chairman BUNNING. You may inquire.
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Mr. CHRISTENSEN. Madam Commissioner, how much or what
percentage of its administrative budget does the Social Security
Administration spend to manage its disability programs? Then I
have some followup questions on that, as well.

Ms. CHATER. I know that we spend less than 1 percent. The ad-
ministrative budget is less than 1 percent of our total outlays. I do
not have today the exact amount that we spend just on disability.

[The following was subsequently received:]

1SSA will spend about $1.2 billion in fiscal year 1996 to administer the DI program
alone.

Mr. CHRISTENSEN. So your reflection of that would be less than
1 percent? Do you know in actual dollars how much?

Ms. CHATER. Our administrative budget request for 1996 is about
$6.1 billion.

Mr. CHRISTENSEN. How much in disability benefits in 1994 was
the Social Security Administration responsible for?

Ms. CHATER. I am sorry, I did not hear you.

Mr. CHRISTENSEN. How much in disability benefits did you pay
out in 1994?

Ms. CHATER. Thirty-five billion, I am sorry.

Mr. CHRISTENSEN. Thank you. The lifetime costs and benefits of
the average disability claim would be what?

Ms. CHATER. The average disability claim is about—you mean
over a lifetime?

Mr. CHRISTENSEN. Yes, tne lifetime costs and benefits of the av-
erage disability claim.

Ms. CHATER. About $66,000.

Mr. CHRISTENSEN. The GAO estimates it is $90,000, including
both cash and Medicare benefits. Would that be closer to an accu-
rate figure?

ll\gs.dCHATER. Yes, I think that is about right, if Medicare is in-
cluded.

Mr. CHRISTENSEN. As far as the administration goes, the GAO
estimates that it is $2.7 billion in 1994 for the management admin-
istrative budget, as well as one-half of the Social Security Adminis-
tration’s total 1994 administrative budget, I am told, was $5.4 bil-
lion, according to the GAQ. Would that be an accurate figure, in
your opinion?

Ms. CHATER. For that year and including both the SSI disability
and DI programs, yes.

Mr. CHRISTENSEN. If the Social Security Administration allowed
just 1 percent more claims, that would be 37,000 claims, based on
1994 numbers. It would cost the system roughly $3.5 billion, al-
most 10 percent of the total amount of the program paid in 1994.
Would you not agree this is a serious situation, given the fact that
the disability program is only solvent until the year 2016, accord-
ing to the figures that we have been given from your office?

Ms. CHATER. That is about right, including Medicare benefits.

Mr. CHRISTENSEN. In light of the fact that the disability payment
schedule, as you have just stated, is at 200-and-how-many days?

Ms. CHATER. Our goal for 1996 is 262.

Mr. CHRISTENSEN. Two-sixty-two? I would think that we would
want to do everything we can to make it more of a consumer
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friendly program, and 262 days is not, in my opinion, consumer
friendly.

Ms. CHATER. I just want to clarify, Mr. Christensen, the 262 days
that I mentioned before, it means that the person has been denied
and has gone to hearing. In 1996 we, through our short-term initia-
tive, expect to get it down to 62 days, which we think is a reason-
able amount of time to make an initial decision, assuming no hear-

ing.

%/Ir. CHRISTENSEN. Let me ask you another question. Your long-
term disability redesign does not seem to take human nature into
consideration. Social Security Administration employees are very
service oriented. They try to help people. They feel sorry for people
who are out of work and in need.

How do you think that the disability claims manager and adju-
dication ofgcer will be able to avoid the natural bias in favor of ap-
plicants, especially when the disability claims manager will have to
personally deal with irate applicants whose claims he or she has
denied? Would it not be easier to just allow borderline cases to
avoid this? I guess in the case of an adjudication officer, to avoid
having to sen(gl“the case to an ALJ, will not allowance rates inevi-
tably go up under your scenario?

ﬁVIs. CHATER. No, I do not think so, and Mr. Jones will tell you
why.

Mr. JONES. I think you underestimate the professionalism of our
employees. They have and will have specific criteria by which to
make disability decisions. As they do today, they will be following
those criteria. So I %uess I disagree with your basic assumption
that simply adding the face-to-face component is going to increase
allowances.

Mr. CHRISTENSEN. I guess I am just going on track history and
what the past has been. If the past is any indication of what the
future may be, I guess that is what I am basing my assumptions
on. Your desire is well intended, but looking at past performance,
the future does not look like a good situation.

Mr. JONES. Our redesigned system is a comprehensive program
that is going to change our quality assurance system. It is going
to change the way we currently adjudicate and document cases
today. It will have a major training component to make sure that
our employees are even better trained than they are today to adju-
dicate disability claims.

So I think if you take the entire redesign into consideration and
how all the dif’f}érent parts and pieces integrate and fit together, I
think we will have a system that will make accurate disability deci-
sions.

Mr. CHRISTENSEN. Mr. Jones, what type of timeframe do you
think that redesign will take place in?

Mr. JoNES. The entire redesign is going to take place over the
next 4 to 5 years. Actually, beginning this summer, we are moving
to put critical pieces of that redesign into place to begin with what
we are calling DDS examiner/claims representative teaming to pro-
vide more focused service to our customers.

Mr. CHRISTENSEN. Thank you.

Thank you, Mr. Chairman.

Chairman BUNNING. Mr. Hancock.
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Mr. HANCOCK. Thank you, Mr. Chairman.

I would like to revisit a statement that was made earlier in the
testimony that 70 percent of the initial claims are denied. Did I un-
derstand you correctly?

Ms. CHATER. Yes, sir.

Mr. HaNcocK. I have a study here that says 57 percent in the
initial claims are denied, and then after appeal, the percentage,
and that rises to 57.8 percent, or 578 people out of 1,000 appli-
cants. This is your stuff.

Mr. JoNES. I do not know what charts you are referring to, but
the figures that you are referring to—I believe the 57 percent re-
lates to the percent of those that are denied. So you take the 70
percent that are denied and 57 percent of those apply for a recon-
sideration. Again, I do not have the specific chart in front of me
that you are referring to.

Mr. HaNcocCK. It is data based on appeals in the year, not longi-
tudinal tracking of cases, and excludes cases remaining at lower
levels. It is your document dated November 12, 1994, and it says
initial determinations out of 1,000, 570 denied, 430 approved, and
then on down the list, and the total denied is 57.8 percent. Do you
want to take a look at it?

Ms. CHATER. Perhaps we should take a look at it and get back
to you and give you the correct information, Mr. Hancock.

[The following was subsequently received:]

The chart referred to on the following page presents data for fiscal year 1992, and
indicates a disability initial claims allowance rate of 43 percent, i.e., 430 allowances
out of every 1,000 initial determinations. The 57.8-percent ﬁFure includes allow-
ances at all levels of appeal during that fiscal year; it is not a longitudinal tracking
of individual cases.

The disability claims allowance rate at the initial level (before appeals) reached
its peak at 43 percent in fiscal year 1992, and has been coming down since. To bring
our performance up to date, during the first 6 months of the current fiscal year, we
made 1,264,664 disability determinations, of which 874,929 were denials (for a 69-
percent denial rate), resulting in a current allowance rate of about 31 percent.

Similarly, the allowance rate through all appeals levels has dropped from a hiih

of almost 58 percent in fiscal year 1992 to about 47 percent for the first 6 months
in fiscal year 1995.
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Mr. HaNcocK. Thank you.

Chairman BUNNING. I would just like to insert in the record the
cost of the Social Security Disability Insurance Trust Fund. It will
cost the Retirement and Survivors Trust Fund $275 billion by the
year 2008; $106 billion between the year 1995 and 1999, $169 bil-
lion by the year 2003, and $275 billion by the year 2008 will come
from the Retirement and Survivors Trust Fund.

So I hope that the advisors or the special commission that the
President has appointed will address this continuing drain on the
Retigement and Survivors Trust Fund by the Disability Trust
Fund.

Dr. Chater, I would like to advise you that I intend to submit
questions to you for the record after I have heard all the witnesses
today and tomorrow. I also hope that you have a little time to stick
around and listen to your employees who are here, because I think
they have traveled an awful long way to share with us their exper-
tise and their front-line experience in dealing with these problems
on a daily basis. :

Thank you all for being here.

Ms. CHATER. Thank you.

Mr. CoLLINS. Mr. Chairman.

Chairman BUNNING. Yes.

Mr. CoLLINS. May I inquire?

Chairman BUNNING. Excuse me. Go right ahead.

Mr. CoLLINS. My first inquiry is with you, Mr. Chairman. As I
understand those numbers there, are you saying we are robbing
from Peter to pay Paul?

Chairman BUNNING. We are taking $275 billion out of the retire-
ment benefits of the Social Security recipients.

Mr. CoLLINS. To pay the disability insurance?

Chairman BUNNING. Correct.

Mr. CoLLINS. That is basically robbing Peter to pay Paul.

Ms. Chater, the Disability Insurance Program provision was put
in place in the midfifties, I believe.

Ms. CHATER. Yes.

Mr. CoLLINS. The trust fund, was it established at that same
};‘img‘,) differentiating between the Social Security and the trust
und?

Ms. CHATER. I believe so.

Mr. CoLLINS. Do you recall the rate at such time that it was im-
plemented?

Ms. CHATER. The rate of tax that goes into the trust fund?

Mr. CoLLINS. Or the disability insurance portion.

Ms. CHATER. Yes. It is about 0.9 percent.

Mr. COLLINS. At the time it was first——

Ms. CHATER. Oh, at the time, I do not know that but I will go
back and look and find that out for you.

[The following was subsequently received:]

In 1957, the first year the DI payroll tax was imposed, the combined OASDI pay-
roll tax rate was 2.25 percent for employers and employees, each. The 2 percent was
allocated to the OASI Trust Fund and 0.25 percent was allocated to the DI Trust

Fund. The self-employed rate was 3.375 percent, with 3 percent allocated to the
OASI Trust Fund and 0.375 percent allocated to the DI Trust Fund.
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Mr. CoLLINs. I was just looking at the report here from last year.
From 1994 to 1996, the DI tax rate will be 0.94. From 1997 to
1999, it drops to 0.85, and then from 2000 on, back up to 0.90.
Based on the fact that we are taking funds from the pension and
survivors’ benefits to help pay the disability insurance—this is
mandated, this is a tax that comes out of everyone’s payroll check.
It is no volunta’x_'ly measure at all, is that not true?

Ms. CHATER. That is correct.

Mr. CoLLINS. Which is kind of different from the private sector,
in the fact that most people who desire to have disability insurance
would not pay premiums to an insurance company that was going
broke, and, basically, that is what is happening with the Disability
Insurance Program when we have to go gack and borrow from the
survivors’ and the pension benefit program in order to sustain its
being, is that not true?

Ms. CHATER. That is true.

[The following was subsequently received:]

Historically, reallocation of rates has been used on occasion to alleviate temporary
funding problems encountered by the trust funds. The 1977 amendments reallocated
money from OASI to DI to help resolve temporary financing problems encountered
by DI in the late seventies. Conversely, funds were reallocated from DI to OASI in
1980 and 1983 to avoid depletion of the OASI Trust Fund. Had the funding for the

DI program in the 1977 amendments been retained, the DI Trust Fund today would
actually have an actuarial surplus over the next 75 years.

Mr. CoLLINS. Thank you, Mr. Chairman.

Chairman BUNNING. Is there anyone else that wishes to inquire?

[No response.]

Chairman BUNNING. We thank you all for being here.

Ms. CHATER. Thank you.

Chairman BUNNING. The next panel we would like to come for-
ward is from GAO—Jane Ross, Cynthia Bascetta, and Christopher
Crissman.

For the benefit of our guests, GAO is an arm of Congress which
we rely on to do audits and investigative work. I will be asking
GAO to monitor closely both SSA’s short-term disability initiatives
and long-term redesign. GAO has already done considerable work
on the Social Security disability problem, which we appreciate, and
they are presenting their preliminary findings today.

Ms. Ross, if you would get us started.

STATEMENT OF JANE L. ROSS, DIRECTOR, INCOME SECURITY
ISSUES, HEALTH, EDUCATION, AND HUMAN SERVICES
DIVISION, U.S. GENERAL ACCOUNTING OFFICE; ACCOM-
PANIED BY CYNTHIA BASCETTA, ASSISTANT DIRECTOR,
INCOME SECURITY ISSUES, HEALTH, EDUCATION, AND
HUMAN SERVICES; AND CHRISTOPHER CRISSMAN, ASSIST-
ANT DIRECTOR, INCOME SECURITY ISSUES, HEALTH,
EDUCATION, AND HUMAN SERVICES

Ms. Ross. Yes, sir, Mr. Chairman.

You have already heard a lot about the growth in the Disability
Insurance Program and the growth in the number of beneficiaries,
so what I would like to do is concentrate on three issues, all of
which were raised by Commissioner Chater.

The first is the growth in the DI caseload and some of the causes
for that growth. Second is SSA’s efforts to reduce the backlog in
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applications and decisions and to streamline the process of deter-
mining eligibility. Third is the importance of assuring that only
those who are disabled remain on the rolls and improving methods
of helping beneficiaries return to work.

As we have already heard, the number of disabled beneficiaries
has grown dramatically in the last 10 years. While the pace of
growth has tapered off a little recently, the total number of recipi-
ents continues to climb. SSA needs to be doing analysis to help all
of us understand why the growth occurred in the last decade and
whether it is likely to speed up in the future or slow down. We are
very anxious to see the results of ongoing analysis conducted under
contract for SSA.

Obviously, the huge increase in applications has created work-
load pressures at all levels of the disability determination process.
You already talked about that. Right now, there are over 1 million
people who have applied and are waiting for a decision.

At the appeals level, especially, both case backlogs and process-
ing times are still growing and many people wait for over 1 year
for their appeals to be heard. The long waits that result from the
backlogs can cause substantial hardships, especially for applicants
with limited income and no medical insurance.

Last month, in the Philadelphia region, SSA identified about 500
cases in the ALJ backlog where the persons were in dire cir-
cumstances, either because they were terminally ill, homeless, or
were about to lose their homes due to foreclosure. They were wait-
inifor administrative law judges to make their decisions.

s Dr. Chater said, SSA has underway a short-term effort to re-
duce the backlogs, but we have some concern that this effort could
result in more cases bein% allowed, perhaps inappropriately. It will
be especially important for SSA to guard against sacrificing the
quality of decisions for greater speed.

SSA also has underway a more far-reaching initiative to fun-
damentally rethink and redesign the disability claims process so
that it becomes many times more efficient and significantly im-
proves service to the disabled claimants. The success of this
reengineering effort is critical if public service is to be improved
and also because of the extraordinarily high dollar costs of admin-
istering these programs, now $2.7 billion annually. While that is a
very small proportion of the program dollars, $2.7 billion is a lot
of administrative cost.

GAO will be monitoring the implementation of reengineering, at
your request, and will be mindful of several concerns, including
that accuracy is not sacrificed for speed and that as cases are de-
veloped, there is an adequate baseline of information for conducting
future continuing disability reviews.

While SSA has devoted management attention and resources to
improving the disability determination process or trying to get peo-
ple onto the rolls more speedily, it has focused too little attention
on the people already on the rolls in determining whether they are
still entitled to benefits because they are still disabled. It has also
focused too little attention on whether there are people who could
be encouraged to leave the rolls and return to work.

SSA has not done nearly enough reviews to assure that persons
currently receiving benefits are still disabled. Next year, they plan
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to do many more CDRs than thtx have in the past, but it is still
onlg one-half of the number that the law requires.

onducting CDRs has profound implications for program expend-
itures. For example, based on the CDRs they conducted in 1994,
SSA estimated that about 11,000 beneficiaries would no longer be
eligible for benefits. The total savings from terminating the bene-
fits to these 11,000 persons could amount to about $1 billion over
the lifetimes of those people.

Even when people do not recover, they can also be encouraged
to go back to work through rehabilitation and work incentives.
That is something we should not miss. Currently, SSA puts very
little emphasis on rehabilitation. For every $100 that they spend
on DI cash benefits, they spend less than 10 cents on vocational re-
habilitation for these beneficiaries.

Beneficiaries may also be reluctant to try working because they
lose all their cash benefits and medical coverage very quickly. If
beneficiaries return to work, cash benefits are cut off entirely after
9 months and Medicare benefits are cut off sometime thereafter.
Last year, less than 2 percent of disabled workers left the rolls to
return to work.

The Commissioner has recently formed a team to strengthen
SSA’s efforts in this regard, and Dr. Daniels is leading that team.
But what may be required is a shift in program orientation away
from long-term benefit receipt and toward helping people move
back into the work force and reengineering the whole rehabilitation
and incentive structure. _

Let me just summarize. SSA has focused most of its effort on get-
ting eligible people enrolled. In light of this, we share congressional
concerns that SSA’s emphasis on reengineering should be closely
watched to ensure that it does not result in increased allowances
and less accurate decisions. If the public perceives that the pro-

am is loosely run, more people with perhaps only mild disabil-
ities may be encouraged to apply for benefits and clog the applica-
tion process.

The high and growing cost of the DI program makes it urgent
for SSA to expand its focus on continuing sgsability reviews and
return-to-work efforts. Moreover, technological and social changes
that have occurred since the fifties make it more likely that bene-
ficiaries can return to work and reduce their dependence on disabil-
ity benefits.

Mr. Chairman, that concludes my statement. I would be glad to
answer any questions you have.

[The prepared statement and attachments follow:]
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TESTIMONY OF JANE L. ROSS, DIRECTOR
US. GENERAL ACCOUNTING OFFICE

Thank you for inviting me to testify on the growth in the
Social Security Disability Insurance (DI) program and the Social
Security Administration's (SSA) initiatives to manage this growth.
Over the last 10 years, the number of beneficiaries grew 43 percent
and benefit costs doubled, raising congressional and public
concern. Today 5.6 million disabled workers and their dependents
receive $38 billion in DI benefits per year.

My testimony today is based on our reports and ongoing studies
of SSA's disability programs. (See app. I for a list of related
GAO products.) Our work has shown that increases in applications
for disability benefits have led to increased work loads and
growing backlogs of claims. As a result, applicants are waiting
longer to find out if they have been awarded benefits. Applicants
wait almost 90 days to find out if they have been awarded benefits,
while persons who appeal their claims to SSA's administrative law
judges (ALJs) wait more than a year. These long waits can cause
substantial hardship for applicants, particularly those with
limited income and no medical insurance.

SSA has undertaken a number of short-term initiatives to
address the immediate backlog problem. It also has begun a longer-
term effort to redesign its disability determination process. We
share congressional concerns that these changes may sacrifice
decisional accuracy for faster processing, and we will be working
closely with the subcommittee to monitor the situation. SSA is
addressing its work load increases while facing substantial
resource constraints. Nonetheless, SSA must broaden its management
focus beyond expediting and streamlining the eligibility process.
It needs to focus more attention on terminating benefits for those
who are no longer eligible and encouraging beneficiaries to return
to work.

SSA, now an independent agency, also needs to provide more
data and advice to the Congress on matters affecting DI policy. We
hope its forthcoming research efforts on disability will assist the
Congress in overseeing the program and considering improvements.

In my testimony today, I will provide an overview of the
growth in disability applications and appeals. Then I will discuss
SSA's efforts to reduce its backlogs and redesign its disability
determination process. Finally, I will describe SSA's current
efforts and future plans for conducting continuing disability
reviews (CDRs) and improving its performance in returning
beneficiaries to work.

BACKGROQUND

Before presenting our findings, let me provide some background
on two disability programs administered by SSA: the DI program and
the Supplemental Security Income (SSI) program. We realize this
subcommittee does not have jurisdiction over the SSI program, but
to fully understand what is happening in the DI program, it is
necessary to understand the SSI program as well. An increasing
number and percentage of DI beneficiaries also receive SSI -
benefits, and both programs are growing rapidly.

The DI program was enacted in 1956 and provides monthly cash
benefits and Medicare eligibility to severely disabled workers.
The program defines disability as an inability to engage in
substantial gainful activity by reason of a severe physical or
mental impairment. The impairment must be medically determinable
and expected to last at least 12 months or result in death.

The program is funded through Federal Insurance Contributions
Act (FICA) taxes paid into the DI Trust Fund by employers and
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employees.: Applicants for DI must have worked long enough and
recently enough to be insured for disability benefits. Cash
benefits received by disabled workers average $660 a month and
continue until a beneficiary returns to work, reaches full
retirement age (when disability benefits convert to retirement
benefits), dies, or is found to have medically improved and
regained his or her ability to work.

DI was originally established to extend Social Security old
age and survivors assistance to workers who became too disabled to
work. Although in effect the program served as an early retirement
plan, original legislation also promoted the rehabilitation of
disabled beneficiaries. At the time DI legislation was being
considered, the House Committee on Ways and Means reported that it

"...recognizes the great advances in rehabilitation techniques
made in recent years and appreciates the importance of
rehabilitation efforts on behalf of disabled persons. It is a
well-recognized truth that prompt referral of disabled persons
for vocational rehabilitation services increases the
effectiveness of such services and enhances the probability of
success."

DI legislation required that persons applying for disability
benefits be promptly referred to vocational rehabilitation agencies
for services to maximize the number of such individuals who could
return to productive activity.

Turning briefly to SSI, it was enacted in 1972 as a means-
tested income assistance program for persons who are aged, blind,
or disabled. SSI benefits are based on income rather than work
history, and program costs are funded from general revenues. SSI
disabled beneficiaries receive an average monthly federal benefit
of $380 and immediate Medicaid eligibility in most states.? The
SSI program uses the same criteria and procedures as the DI program
for deciding who is disabled and, like DI, SSI terminates benefits
to persons who medically improve and are able to return to work.
Moreover, the SSI law also reqguires applicants to be referred for
vocational rehabilitation.

Persons can receive both DI and SSI benefits. If a
beneficiary's DI benefit--based on work history--is less than the
maximum SSI benefit, the DI benefit is supplemented with SSI.
These persons are known as concurrent beneficiaries.

Both DI and SSI are administered by SSA and state disability
determination services (DDS). SSA field offices determine whether
applicants meet the nonmedical criteria for eligibility and DDSs
make the initial determination of whether applicants meet the
programs' definition of disability. In 1994, it cost SSA $2.7
billion to manage the disability claims process for these programs.

SSA has a multilayered administrative structure to handle
appeals of denied disability applications. When an application is
denied by a DDS, the person may request that the DDS reconsider the
application. The reconsideration is conducted by different
personnel from those who made the initial determination; the
criteria and process for determining disability, however, are the
same.

'FICA payroll taxes are divided into the Disability Insurance Trust
Fund, the 0ld Age and Survivors Insurance Trust Fund, and the
Medicare Hospital Insurance Trust Fund.

2For}:y-three states provide a supplemental benefit. In 1993, SSI
recipients in these states received an average state supplemental
benefit of $110.
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If the application is denied at the reconsideration level, the
person may request a hearing before one of SSA's 1,011 ALJs. At
these hearings, applicants and medical or vocational experts may
submit additional evidence. Attorneys usually represent applicants
at these hearings.

When an application is denied by an ALJ, the applicant may
then request a review by SSA's Appeals Council. The Appeals
Council may affirm, modify, or reverse the decision of -the ALJ, or
it may remand the case to the ALJ for further consideratijon or
development. Either the applicant or the agency may appeal the
Council's decision in federal court.

Once DI beneficiaries are on the rolls, SSA is required to
perform periodic reviews to determine their continued eligibility.
The law requires SSA to perform continuing disability reviews
(CDRs) at least every 3 years on DI beneficiaries for whom medical
improvement is expected or possible, in order to determine whether
their condition has improved to the point that they are no longer
disabled. SSA is also required by regulation to perform CDRs at
least once every 7 years on persons for whom medical improvement is
not expected.

Let me now turn to our findings.
GROWTH IN THE NUMBER OF DISABLED BENEFICIARIES

The number of disabled beneficiaries has been growing steadily
in the last 10 years. At the end of 1994, almost 5.6 million
disabled workers and their dependents were receiving DI benefits,
up from 3.9 million at the end of 1985--a 43-percent increase.

Most of this growth--an addition of 1.1 million beneficiaries--
occurred in the last 3 years.

The caseload has grown primarily because applications and
awards have increased. From 1985 to 1994, DI applications grew
from 1.1 to 1.4 million, and the percentage of applicants receiving
awards increased from 35 percent to 44 percent. Most award
decisions are made by DDSs. In fiscal year 1994, DDSs awarded
benefits to 437,000 initial applicants, about 33 percent, and
60,000 awards to persons whose jinitial denials they reconsidered.
ALJs awarded DI benefits to 193,000 persons, or 79 percent of those
who appealed.

Many factors have contributed to the growth in DI over the
last decade. Expansions in eligibility criteria, especially for
persons with mental impairments, have played a role. Other factors
are program outreach and poor economic conditions in the early
1990s.

Increases in the number of DI beneficiaries tell only part of
the story of the rapidly rising disability rolls. Much of the
growth in DI worker beneficiaries is coming from persons who also
receive SSI benefits. These concurrent beneficiaries increased 107
percent since 1985.

INCREASED APPLICATIONS AND APPEALS
RESULT IN HUGE BACKLOGS

The huge increase in initial applications and appeals have
created work load pressures for DDSs and ALJs. Since 1985, initial
DI and SSI applications received by DDSs increased 65 percent to
2.6 million, and appeals to ALJs more than doubled to 549,000 in
1994. Backlogs have grown substantially and applicants are waiting
longer to find out whether they have been awarded benefits. For
those applicants who are awarded benefits on appeal to ALJs after
twice being denied by DDSs, the wait is especially long--often much
more than a year after they first applied.
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In March 1995, DDS backlogs of initial applications were 71
percent higher than in 1985. However, recent DDS backlogs have
decreased from their peak in 1392. At the end of March, 505,000
initial applications were pending in DDSs. Their processing times
are 87 days for a DI application and 107 days for an SSI
application, compared with 70 days and 65 days, respectively, in
fiscal year 1985.° (See fig. 1.) Since fiscal year 1992, DDSs
have added more staff years and productivity has improved.
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For the ALJ caseload, backlogs are larger and processing times
are longer. From September 1985 to March 1995, backlogs of pending
appeals for all ALJ work loads have increased almost fivefold to
521,000, while average processing times have more than doubled from
167 days to 342 days.® (See fig. 2.) At the end of September
1993, 16 percent of all ALJ appeals had been pending for 270 days
or more. By March 1995, 37 percent had been pending that long.

These processing times are measured from the date of application
to DDS clearance. Most of this time involves DDS processing.

‘ALJ processing time is measured from the date SSA receives the
appeal to the date that it notifies the applicant of the decision.
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These long waits can cause substantial hardships for
applicants, many of whom have limited income and little or no
medical insurance. In March 1995, SSA identified 488 pending ALJ
cases in its Philadelphia region in which the applicant was in dire
need because they were either terminally ill, homeless or about to
lose their homes due to foreclosure, or were without money to buy
medicine or food for their children.

Over the past few years SSA has relied on short-term efforts
to address its increasing work load. Its latest short-term effort
began in November 1994, and consists of 19 initiatives® to help
reduce claims processing time and cut into the DDS and ALJ backlogs
at the hearings level in SSA's Office of Hearings and Appeals
(OHA) . At the DDSs, SSA expects that additional funding and
procedural changes will reduce the backlog, while at OHA, it
expects reductions from an initiative intended to develop and
process cases without a hearing.

SSA's 19 initiatives are in various stages of implementation
and not as far along as SSA had originally planned. Part of the
delay is attributed to the time associated with asking staff
involved in the claims process to do things differently than they
have in the past. As a result, there have been considerably more
negotiations with employees than anticipated, especially on the
.initiative that involves using OHA attorneys and paralegals to
review appealed claims for possible allowances. In addition, SSA
will need regulatory changes in order to permit OHA senior
attorneys to make an allowance without ALJ review.

In its efforts to improve its processes, it will be especially
important for SSA to guard against sacrificing the quality of
decisions for greater speed. .We share concerns that these process

‘Appendix II lists the 19 short-term initiatives.

‘The ALJs are part of SSA's Office of Hearings and Appeals.
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changes could result in more allowances, and that the number of
incorrect allowances could rise.

Long-Term Disability Reengineering Efforts

In October 1993, a disability reengineering project team
consisting of federal and state officials began to take a hard look
at SSA's disability claims process. The objective of this review
was to fundamentally rethink and redesign the process so that it
becomes many times more efficient and, as a result, significantly
improves service to disabled claimants.

The success of this reengineering effort is critical because
the administrative cost of these programs is so significant--$2.7
billion annually. Couple this spending with a system that is
viewed as slow, labor-intensive, and paper reliant and the need for
a new process is obvious. A reengineered process could make better
use of technology and assist SSA in more effectively managing its
shrinking resources. SSA estimates that it will cost $148 million
to administer this reengineering effort, but that the net savings
will be $704 million through fiscal year 2001. SSA has also
estimated annual savings of $305 million once reengineering is
fully implemented. However, SSA has not tested all the assumptions
it used for estimating these savings, and they are, therefore,
subject to change.

Key features of the reengineering plan that was issued in
September 1994 include (1) creation of a disability claims manager
position to give claimants access to the decisionmaker, (2)
development of a simplified disability decision methodclogy,

(3) emphasis on an SSA and claimant partnership for developing
necessary medical evidence, and (4) the use of a predecision
interview to provide the claimant with an opportunity to meet with
the decisionmaker to discuss the claim before a medical decision is
disallowed.

Another key feature is the creation of an adjudication officer
who would participate in the process as the initial step in the
first appeal level. The adjudication officer would have
responsibility for explaining the hearing process, obtaining new
evidence, narrowing issues for appeal, developing the case record,
and issuing a favorable decision if the evidence warrants.

SSA expects that implementation of the reengineered process
will be accomplished over a 6-year period beginning in fiscal year
1995 and concluding in 2000. Full implementation is targeted for
fiscal year 2001. We are in the process of evaluating SSA's
reengineering effort, and we will expand our work to include
validating SSA's model, and assessing its plan and subsequent
implementation.

We will also address congressional concerns that this new
process will result in pressure to allow more cases, sometimes
inappropriately, which would further deplete the trust fund and
erode public confidence. To protect against this, long-term
reengineering, like the short-term initiatives, should include
safeguards to ensure that more. cases are not allowed at the expense
of correct decisions. Some believe that pressure to allow could
come from creating the adjudication officer position, which makes
permanent the positions held by attorneys in the short-term
initiatives. Others are concerned that the disability claims
managers will be more likely to allow borderline cases rather than
put themselves in the position of informing applicants face-to-face
that they have been denied benefits. Still others worry that
speeding up the process could cause inappropriate short-cuts in
documentation. If so, this could jeopardize SSA's ability to
conduct CDRs in the future. Finally, as SSA attempts to move to a
single standard for making disability decisions, we urge paramount
attention to program integrity by keeping the process as objective
as possible. As we agreed, GAO will monitor the impacts of SSA's
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reengineering efforts as well as short-term changes in allowance
rates and measures of qguality assurance.

A_SMALLER PROPORTION OF
BENEFICIARIES LEAVE THE ROLLS

While SSA has devoted its management attention and resources
to improving the disability determination process, it has focused
too little attention and resources on determining whether
beneficiaries already on the rolls should still be there and
whether more beneficiaries could be encouraged to return to work.
For every new beneficiary entering the DI program in 1985, one
left. 1In 1994, one beneficiary left for every two new DI
beneficiaries.

Why is a smaller proportion of beneficiaries leaving the
rolls? Part of the reason is the trend toward younger adults
entering the program. Another reason is-that people who medically
improve and no longer qualify for DI benefits are not being
identified because SSA is not performing enough CDRs.

Finally, SSA has done little to facilitate the movement of
persons with disabilities from the DI rolls to payrolls. This is
especially evident when we look at the limited role of vocational
rehabilitation (VR) and work-incentive provisions used to motivate
beneficiaries to return to work.

. s
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Before 1985, the typical new beneficiary was a male over 50
years old with either a cardiovascular or musculoskeletal
impairment. Newly awarded beneficiaries today are more likely to
be younger and mentally impaired.

Changes in eligibility standards prompted by legislative,
regulatory, and judicial action have contributed significantly to
the increase in awards to people with mental impairments (which
include mental retardation and mental illness). The percentage of
all persons accepted into DI with mental impairments in 1985 was 18
percent; whereas in 1994, one-fourth of all new beneficiaries were
accepted based on a mental impairment.

A beneficiary with a mental impairment is generally younger
and likely to receive benefits for a longer period of time than the
physically impaired individual. 1In 1994, three-fourths of new
beneficiaries with mental impairments were under 50, compared with
one-third of new awardees with physical impairments.

Fewer CDRs

In the early 1990s--because of SSA resource constraints and
increasing initial claims work loads--the number of CDRs declined
dramatically. For example, SSA performed a total of 367,000 SSI
and medical DI CDRs in 1989 and only 73,000 in 1992. Currently,
the backlog of DI CDRs is about 1.7 million cases with about
500,000 additional cases coming due each year.

To help reduce the backlog of DI CDRs, SSA now uses computer
profiling and beneficiary mail questionnaires, commonly referred to
as a mailer, to more efficiently target limited CDR resources. The
mailers cost SSA about $50 each, while a medical review costs about
$1,000. SSA plans to conduct 234,000 DI CDRs in fiscal year 1996,
which includes 119,000 medical reviews. Depending on how
beneficiaries answer certain mailer guestions and their profiles
(e.g., age, impairment type, date of last CDR), those cases with
the highest probability of benefit termination are then scheduled
for a medical review. SSA estimates that its new CDR process has
doubled its cost-benefit ratio from 3:1 to 6:1. The new CDR



66

process is both more efficient and has resulted in more
terminations.

Although it has increased its cost effectiveness and better
targeted limited resources, SSA needs to do more CDRs and,
therefore, should explore ways to allocate more resources to this
activity. Combined with the surge in applications and the growing
tendency to remain on the programs longer, conducting CDRs has
profound implications for expenditures. For example, in 1994, SSA
determined that 17,000 DI beneficiaries were no longer eligible for
benefits after conducting a CDR. These results are subject to
appeal. SSA estimates that 65 percent will be upheld and that
these terminations will save an average of $90,000 in lifetime DI
and Medicare benefit costs. As a result, total savings from these
CDRs could be almost $1 billion.

Few Rehabilitated
Through VR

The Social Security Act requires that persons applying for
disability benefits be promptly referred to state vocational
rehabilitation agencies for services to maximize the number of
individuals who could return to productive activity. Yet SSA has
not made this a priority of the DI program. Over the last 5 years,
SSA has referred only about 7 percent of initial applicants awarded
benefits. Moreover, for every $100 SSA spends on DI cash benefits,
it spends a little more than a dime on VR for DI beneficiaries.
While we do not know what the appropriate level should be or what
other employment assistance might be required, we believe that we
need to determine how much this underrepresents the potential for
returning beneficiaries to work.

As we reported recently, state VR agencies accept only a small
percentage of all persons referred by SSA, and those that are
accepted generally receive only modest services with disappointing
long-term outcomes.’ Only about 1 of every 1,000 DI beneficiaries
is successfully rehabilitated, which means that they are gainfully
employed for 9 months. One reason for VR's limited effectiveness
is that a little more than one-third of DI applicants have been out
of the work force for more than 12 months before they even apply
for DI benefits. Experts generally agree that rehabilitation
offered sooner--closer to the onset of the disability--would be
more successful.

Another factor contributing to VR's limited effectiveness is
that applicants are referred for VR services when their
applications for benefits are being processed--a time when
applicants are focused on trying to prove their inabilitv to work.
The program expectation that one will go back to work after
receiving VR services is an expectation that is difficult to
reconcile in a program that has historically been for workers who
have left the work force because of their inability to work.

We are looking at other ways to offer rehabilitative services
and hope to identify more effective approaches to provide
vocational rehabilitation. We will share our findings with you
when our work is completed.

. .
Despite Work Inceptives,
BSnfi%SAQIAE?_Hn¥;llan_LQ

Another factor contributing to the low numbers of
beneficiaries leaving the rolls is the perceived high risk of
losing cash and medical benefits by going back to work. Program
prov151ons-—called work incentives--are intended to allow

5 . P ‘ . . .

Yocational Rehabilitation: Evidence for Federal Proaram's
Effectivepess Is Mixed (GAO/PEMD-93-19, Aug. 27, 1993).
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beneficiaries to try to return to work without jeopardizing their
benefits.

DI work incentives allow beneficiaries to continue to get full
benefits during a 9-month trial work period regardless of their
earnings. But, after the trial work period, benefits stop if they
earn at least $500 a month, which is below the federal poverty
level.” This total loss of cash assistance may discourage
beneficiaries from attempting work. Beneficiaries with low
earnings potential especially may be making a rational financial
choice to limit work in order to continue receiving cash benefits.
SSA officials estimate that in December 1994, approximately 16,000
DI beneficiaries were not receiving cash benefit payments because
they had successfully completed this 9-month trial work period.
This represents a small fraction of the 4 million disabled workers
on the rolls at that time.

DI beneficiaries who work also risk losing medical coverage,
not because they have medically improved, but because of earnings.
Beneficiary fear of this loss is viewed by advocates and VR
counselors as one of the most significant barriers to beneficiaries
participating in a VR program and returning to work. DI work
incentives provide for -39 months of premium-free Medicare coverage
after the trial work period. When this coverage ends,
beneficiaries may purchase Medicare coverage. However, the cost of
this coverage, currently about $300 a month, may be especially
unattractive to low-wage earners.

SSI Work Incentives

DI beneficiaries who are concurrently receiving DI and SSI
benefits may take advantage of the SSI work-incentive provisions as
well. 1In fact, about one-half of the beneficiaries using the SSI
work incentives are concurrent beneficiaries. Nevertheless, the
number of DI beneficiaries using the SSI work-incentive provisions
remains small. Approximately 34,000, or less than 1 percent of all
DI beneficiaries, use the SSI work incentives.

SSI work-incentive provisions differ significantly from the DI
provisions. Cash benefits do not abruptly stop once a beneficiary
begins earning $500 a month or more but are gradually reduced by
less than $1 for every $2 earned. SSI work incentives also allow
recipients to continue receiving Medicaid coverage until earnings
reach an amount considered high enough to replace one's cash and
Medicaid benefits.’®

. .
SSA_Dﬁ%ﬁlQDLDQTN§ETSfI?$£9f$?. :

Recognizing that SSA does not have an effective structure in
place to steer beneficiaries toward employment, in late 1994 the
Commissioner formed a team under the leadership of the Associate
Commissioner for Disability to develop a strategy to promote the
rehabilitation and employment of current and potential
beneficiaries. SSA acknowledges that if it maintains its present
structure

fAfter the trial work period, cash benefits continue for a 3-month
grace period then stop if the beneficiary is earning $500 per month
or more. The 9 months of the trial work period do not have to be
consecutive.

°SSA uses a threshold amount to measure whether a person's earnings
are high enough to replace SSI and Medicaid benefits. The
threshold amount is based on (1) the amount of earnings that would
cause cash payments to stop plus (2) the annual per capita Medicaid
expenditure for the state in which the beneficiary lives.
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-- program expenditures would continue to steadily escalate,

-- people who can work would continue to be trapped on the
benefit rolls rather than gaining employment and achieving
economic independence,

-- SSA's disability programs would continue to be viewed as
being at odds with the Americans with Disabilities Act and
other disability legislation, and

-- DI would continue to be viewed as "retirement."

We agree that SSA needs to focus more attention and resources
on rehabilitating beneficiaries and returning them to productive
employment. We also agree that SSA'‘s current structure and
administration of the DI program does not lend itself to doing
this. SSA has just begun these efforts and it is too early to
assess their effectiveness.

In addition to the work of this group, SSA will soon have the
results of Project Network, which is a demonstration initiative for
testing alternative ways to provide rehabilitation and employment
services to SSA's disability beneficiaries. Project Network, with
a budget of approximately $25 million, will test the use of case
management to encourage and facilitate movement into the labor
force as a possible alternative to long-term benefit receipt.

Although SSA seems to be moving in the right direction, we
are not convinced that its current level of effort will be
sufficient. A shift in orientation toward helping more people move
back into the work force and reengineering the rehabilitation and
incentive structure may be required.

CONCLUDING OBSERVATIONS

At nearly $40 billion annually in cash payments to disabled
workers, plus $16 billion more for medical coverage, the DI program
represents a significant investment of public resources. A program
of this magnitude and importance needs proper management and
controls to ensure that funds are being spent as the Congress
intended.

Our work to date shows that SSA has not paid enough attention
to controlling the program and managing caseload growth.
Especially in light of this, we share congressional concerns that
SSA's emphasis on reeingineering should be closely watched to
ensure that it does not result in increased allowances and less
accurate decisions. If the public perceives that the program is
loosely run, more people with only mild disabilities may be
encouraged to apply for benefits. Finally, keeping the disability
determination process as objective as possible will be paramount in
managing caseload growth and improving program integrity,
especially as SSA moves to a single standard for decisionmaking.

The high and growing costs of the DI program make it more
urgent than ever for SSA to conduct more continuing disability
reviews. As such, it is critical that reengineering efforts do not
adversely affect the documentation in case files necessary to
conduct future CDRs. In addition to CDRs, SSA should expand its
focus to include more return-to-work efforts. Technological and
social changes that have occurred since the 1950s make it more
likely that beneficiaries can return to work and reduce their
dependence on disability benefits. Even persons with severe
disabilities are now able to work with the help of assistive
devices. And the Americans with Disabilities Act sets high
expectations for involving persons with disabilities in the work
force. :
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SSA is beginning to look at the return-to-work aspects of the
DI program. We believe that it can and should do more to improve
the productive capacity of disabled beneficiaries and, in the
process, better manage the DI rolls. Our ongoing work focuses on
identifying alternative ways in which federal disability programs
can better assist beneficiaries to return to work. To this end, we
are ready to help the Congress in its deliberations on program
improvements.

This concludes my prepared statement. I will be happy to
answer any questions you may have.
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APPENDIX I APPENDIX I
RELATED GAQ PRODUCTS

Caseloads Have Burageoped (GAO/T-HEHS-95-120, March 27, 1995).

(GAO/T-HEHS-95-97, Mar. 2, 1995).

Disabilitvy Bepefits for Addicts (GAO/HEHS-94-178R, June 8, 1994).
; by (GAO/HEHS-94-

94, May 27, 1994).

Addicts (GAO/HEHS-94-128, May 13, 1994).

But More Targeted Reviews Needed (GAO/T-HEHS-94-121, Mar. 10,
1994) .
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Medical Experts at Hearinas (GAO/HRD-91-68, May 20, 1991).
State Disabilitv Decisions (GAO/HRD-90-28, Mar. 5, 1990).

Disability Insurance Proaram (GAO/T-HRD-88-16, May 26, 1988).
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APPENDIX II APPENDIX II
INITIATIVES IN SSA'S
SHORT-TERM DISABILITY PROJECT
1. Publication of work load reduction targets.
2. Informal denials for nonimpairment cases.
3. Reduction of pre-effectuation review reconsideration sample.
4. Increase DDS review of reconsideration claims.
5. Rescind DDS adoption of initial level residual functional

capacity or psychiatric review technique form for
reconsideration decision.

6. Increase effectiveness of screening units.

7. Expand the prehearing conference initiative.

8. Assure effective utilization of necessary automation in OHA.
9. Increase OHA case preparation capacity.

10. Increase OHA decision drafting capacity.
11. Implement standardized folder assembly format.
12. 1Increase DDS systems purchases flexibility.

13. Enlist field office cooperation in medical evidence collection
when hearing is filed.

14. Implement field office medical evidence of record process.

15. Make Office of Disability and International Operations
examiners available to assist OHA.

16. Identify fiscal year 1995 DDS costs that can be forward
funded.

17. Front-load fiscal year 1995 DDS budget.

18. Redirect central office staff to process disability work
loads.

19. Continue Office of Disability evaluation of process
improvement suggestions.

(106500)
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Chairman BUNNING. Thank you, Ms. Ross.

What can GAO do to monitor SSA’s short-term initiative and dis-
ability redesign plan to assure that allowance rates do not go up
as a result?

Ms. Ross. We would like to work with you and SSA to find a way
that we can look at the allowance rates at several important parts
of the process, especially at the places where they are doing some-
thing new, like introducing a new type of process, such as the sen-
ior attorneys reviewing cases, or, in the longer term, in
reengineering a new disability claims manager position. We would
like to be able to see these data monthly, do some analysis on
places where there might be some increases in the allowance rate,
and then look at the process overall to examine the net effect on
the allowance rate.

So we would like to do a design plan and talk with you and then
get Social Security’s agreement to get those data.

Chairman BUNNING. Given what you currently know about SSA’s
short-term disability initiatives, which were devised to clear up the
backlogs, and the long-term disability redesign, would you say that
the number of claims allowed at all levels will go up, down, or stay
about the same?

Ms. Ross. I think we have some concern that just the time pres-
sure, people trying their hardest to reduce the backlog, will encour-
age allowances. It is very important, therefore, that quality assur-
ance measures be in effect at all levels of the process and include
these new pieces of the process.

Chairman BUNNING. That is kind of what Mr. Christensen was
asking earlier on. I am fearful that that might be a result of trying
to reduce the backlog and speed up the process. It is a lot easier
saying yes than it is no, as everybody in this town knows from
some of the legislation that we pass and some of the tax laws that
we now have.

What are your preliminary concerns about SSA’s short-term ini-
tiatives and disability redesign plan? Do you think they will result
in more allowances?

Ms. Ross. I talked a little bit about the short term. When you
get to the long-term reengineering, the same kind of concerns are
there, but let me detail them a little more. We are, again, worried.
We believe that these measures ought to be tested and monitored.
For example, there are no reconsiderations in the new process,
which might mean that more cases will go to the hearings level.

Also, this disability claims manager, a person who would consoli-
date a couple different claims processing functions, will have face-
to-face involvement with each of the claimants, and there may be
some tendency to allow cases which are less clear in the judgment
area. While I understand what Mr. Jones said about having highly
professional people, and I would agree with that, I still think this
is a concern and it ought to be monitored.

Chairman BUNNING. We intend to do that.

You mentioned that SSA spends about $2.7 billion of its 1994 ad-
ministrative budget on managing disability.

Ms. Ross. Yes, sir.
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Chairman BUNNING. This is about one-half of SSA’s entire budg-
et. Granted, disability cases are more labor intensive. What per-
centage of SSA’s beneficiaries are on disability?

Ms. Ross. If you combine the DI and the SSI caseloads, I believe
it is about 20 percent of the total caseload.

Chairman BUNNING. Let us keep SSI out of this, because that is
asué(]))t}mer subcommittee and another program. I want to do just

Ms. Ross. A little bit less than 20 percent. It is about 15 percent
of all the cases they have to work.

Chairman BUNNING. SSA has approximately 42 million péople on
retirement?

Ms. Ross. Yes, and they have 5.6 million on disability.

Chairman BUNNING. Thank you.

Mr. Johnson.

Mr. JOHNSON. Thank you, Mr. Chairman.

You stated in 1985, there was an equal number of people going
on the disability rolls as coming off and now it is about one for two.
Can you tell me why?

Ms. Ross. What Kou are asking is wh‘;r there are so few people
leaving relative to the number coming on?

Mr. JOHNSON. That is right.

Ms. Ross. One major reason is that a lot of the people coming
on the disability rolls now are much younger. Many of them have
mental impairments. About one-quarter of the caseload has mental
impairments and those are people who are considered disabled but
they are not people who have a life-threatening illness that will
cause them to die soon. So you have a set of people who come on
earlier and stay longer.

In addition SSA has not been doing continuing disability reviews
as fast or as frequently as we think they ought to be doing them.
So those factors have meant that the number of people coming off
the rolls each year has almost stayed the same while the number
coming on has doubled.

Mr. JOHNSON. There are concerns that Social Security may be
paying down rather than working down the hearing backlog, by
having attorneys and paralegals make allowances and by allowing
claimant representatives to submit draft decisions. Do you think
these concerns are justified?

Ms. Ross. As I said before, we are concerned in general in these
short-term initiatives that people in an attempt to be speedier, will
make more allowances. The issue of whether representatives can
submit information to the ALJ or submit something that might be
a finding, is an area that we have not actually dealt with at all in
our work thus far. I believe the process is something that SSA can
do now, but I will be glad to find out and be sure.

Chairman BUNNING. If you will please submit that, as you are
going through your process of examination, and return it to the
subcommittee.

[The following was subsequently received:]

Under STDP, SSA senior attorneys are authorized to make award decisions, with-
out ALJ concurrence. Paralegal specialists may recommend an award, while the de-

cision is left to the senior attorney or ALJ. Under a separate OHA policy initiative
begun in April 1994, claimant representatives may submit draft decisions, but the
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actual decision remains with the ALJ and use of any submitted language by an ALJ
is purely voluntary.

TDP has experienced implementation delays and the case backlog has grown sig-
nificantly since STDP was first announced in November 1994. SSA did not revise
STDP’s original backlog reduction goals, and attempting to meet them could create
additional pressure to allow cases incorrectly. The first 4 months of data do not
allow us to draw any conclusions yet about whether SSA is “paying down” its back-
log. We will continue to closely monitor STDP’s impact on award rates by examin-
XIE,J among other things, quality assurance data and the number of on-the-record

awards.

Mr. JOHNSON. You mentioned that SSA saves an average of
$90,000 for every CDR that results in termination. Does that not
also mean that 1t improperly spends $90,000 in benefits for every
questionable case it allows?

Ms. Ross. Actually, I think you could calculate that it costs more
for every questionable case that it allows.

Mr. JOHNSON. Really?

Ms. Ross. It is a better answer than you might have thought.
[Laughter.]

Ms. Ross. If you look at the average age of people coming onto
the DI rolls, it is somewhat under 50. If you assume many of them
will stay on the rolls until they get to retirement age, they are
%oing to be on the rolls 15 years. If you look at their average DI

enefit and assume that they have the average expenses for Medi-
care for that period of about 15 years, total benefits would be about
$225,000, without discounting or adjusting for inflation. It is a very
crude number.

But the difference in the two numbers is that $225,000 reflects
savings you could get from the time beneficiaries first enter the
rolls. When we calculated the $90,000 figure, we were talking
about a beneficiary that has already been on the rolls for some
period of time and how much you would save in the future benefits
from the point of cessation. I hope that is helpful.

Mr. JOHNSON. Thank you.

Thank you, Mr. Chairman.

Chairman BUNNING. Mr. Christensen.

Mr. CHRISTENSEN. Thank you, Mr. Chairman.

Ms. Ross, the public believes, Ferhaps justifiably, that many indi-
viduals who get benefits are no longer truly disabled and should be
removed from the rolls. What are some of the problems in taking
such individuals off the rolls?

I would also like to follow up on that. Why not repeal the medical
improvement standards that were enacted in 1984?

Ms. Ross. One problem with the CDR process may be inadequate
information in the file in order to determine whether the person
has experienced some improvement. Obviously, over the past sev-
eral years, a greater issue for SSA is that they simply have not
been doing enough of the continuing disability reviews.

I certainly want to agree with Dr. Daniels, who talked about the
fact that they have improved and made their process much more
efficient over the past couple of years.

Moving from there to talking about whether it is time to relook
at the medical improvement standard, it did come about at a time
when it appeared to the Congress and, I think, to the American
public that this set of people really needed protection. I believe be-
fore you raise the issue about time-limited benefits for certain
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parts of the caseload, a broad study examining those kinds of is-
sues ought to be conducted which might focus on the profiling that
SSA is doing.

Mr. CHRISTENSEN. How would you set up a program on a time-
limited benefit scenario? How would you set that up? If you were
crafting the program to save the Social Security DI system, how
would you set up a time-limited benefit program? Would it be
based on the type of injury? Would it be based on the track history?
How would you set that up?

Ms. Ross. I have not given it very much thought, but I will give
you my first couple of reactions. It certainly would relate to a per-
son’s impairment. Did you really expect them to be able to recover,
because those are the people you are trying to focus on, I believe.
Beyond their impairment types, you might also want to take some
account of their ages or their work histories that might make it
more likely that they would be able to go back to work.

The combination would probably take a lot of time to work out,
but the amount of profiling SSA 1s now doing is making it easier
for them to target the people that look like they can recover.

Mr. CHRISTENSEN. What role has the change in the standards
used to determine that mental impairments have affected the
growth rate of the DI program?

Ms. Ross. The 1984 Social Security amendment changed the way
mental impairments were considered and broadened their treat-
ment. At a point just after the law was passed, about 18 percent
of the people allowed on the program had mental impairments, and
now about 25 percent of the new people on the program each year
are mentally impaired, so that it is now the largest single category
of impairment.

Mr. CHRISTENSEN. I am sure this was discussed during the first
panel. Was anything mentioned concerning the mental impair-
ments for the DI recipients who are young such as some of the
ADD, attention deficiency disorder, type of impairments that we
are seeing an increase in?

Chairman BUNNING. No, that was not mentioned, because that is
not jurisdictionally in this subcommittee.

Mr. CHRISTENSEN. All right.

Chairman BUNNING. But you are on the other subcommittee.

Mr. CHRISTENSEN. Yes, I am on the other subcommittee. Sorry
about that.

Chairman BUNNING. That is true. [Laughter.]

Ms. Ross. You can ask me there and I will answer it there.

Mr. CHRISTENSEN. I guess I am out of time. I will reload and
come back.

Chairman BUNNING. Let me go back to some things. Would you
roughly state the law that requires CDRs, how many years for a
normal CDR, and for a CDR that there is very little possibility of
ever getting off disability?

Ms. Ross. The 1980 amendments, which I believe implemented
this, said that for cases with medical improvement expected and
medical improvement possible, the law requires review every 3
years. Some of them, you were supposed to review more frequently
than that. For people where medical improvement was not ex-
pected, regulations require review at least every 7 years.
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Chairman BUNNING. I have an interesting chart that shows the
CDRs and how the backlog has grown and what the law requires
that we have on the books. It shows that we are about less than
25 percent in compliance with the law. As you can see, the chart
I have in front of me shows what we are doing. This is what the
law requires. We are doing a little less than 20 percent of the re-
quired CDRs we should actually be doing.

If we do not do good study case history, if we do not get the infor-
mation that we need to start with, then how can we review prop-
erly? Would that not be a major cause in this discrepancfy? What
I am saying is, if I do not have the proper information from the
beginning and do not get the information and we make a decision
based on improper or lack of proper information, then does that not
create the problem that we are looking at, as far as the reviews?

Ms. Ross. I think inadequate information can be a part of the
problem. I cannot tell you now what part, but I would be glad to
find out. What has been much more of a problem is that SSA has
not scheduled or has not had the resources to pay for the medical
exams for more than the number that you see there. They were
trying to balance off increasing numbers of people who were apply-
ing for benefits and trying, at the same time, to figure out how
many continuing disability reviews they could do. SSA’s decision
was to work on the front end of the process. As a result, you have
very few CDRs.

Chairman BUNNING. SSA proposes to create a new case man-
agers position, authorized to make disability decisions, some with-
out physician reviews. The case manager would inform applicants
directly if their claims were allowed or denied. Do you think that
this ?approach will result in a higher allowance or a lower allow-
ance?

Ms. Ross. We have heard the concern, and we share it. This is
something that really needs to be carefully tested because of the
concern tiat people may tend to approve a claim, if they have to
deal face to face with the beneﬁciaay. That is a concern. I do not
know if it will turn out to be true. I do think that is something that
ought to be tested before it is implemented.

(%hairman BUNNING. In other words, the situation as far as creat-
ing the new position, we ought to test the results before we imple-
ment the policy?

Ms. Ross. 1 ge]ieve we should.

Chairman BUNNING. Or at least put a pilot program out in cer-
tain areas of the country?

Ms. Ross. I think most parts of the reengineering process ought
to be tested, and I believe there are plans to test most of them. We
will, a(s1 I said, be glad to monitor that for you, as you had re-
quested.

Chairman BUNNING. Does anyone have any other questions?

[No response.]

Chairman BUNNING. Thank you all for coming. We appreciate
your testimony.

Next is Mary Chatel, president of the National Council of Social
Security Management Associations. Ms. Chatel represents SSA
field managers who are on the front lines dealing with the public
every day. ghe speaks from personal experience.
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On behalf of the subcommittee, I would like to recognize the 15
dedicated SSA field employees who lost their lives in the Oklahoma
City bombing. We are deeply saddened by these tragic deaths.

The pressures on you, your fellow managers, and all SSA field
employees across the country are great. I want you to know how
much we all appreciate the outstanding job that each of you are
doing. We welcome you, and you can begin your testimony.

STATEMENT OF MARY CHATEL, PRESIDENT, NATIONAL
COUNCIL OF SOCIAL SECURITY MANAGEMENT ASSOCIA-
TIONS, INC., WARWICK, R.I.

Ms. CHATEL. Thank you, Mr. Chairman and members of the sub-
committee.

As president of the National Council of Social Security Manage-
ment Associations, I represent more than 3,500 members, Social
Security field office and teleservice managers and supervisors who
deal with the disability crisis on a daily basis. We see the impact
on people’s lives of the disability backlogs and the excessive proc-
essing times.

Let me tell you about Albertina. She filed for disability in my
office in Rhode Island in October 1992. Her case was denied 6
months later. She filed for reconsideration. This was denied 5
months later. She filed for a hearing in September 1993. The hear-
ing was held an entire year later. It took 3 months for the hearing
decision to get to her. She received the approval letter, and 2 days
later, she died, 45 years old, 2 years after filing, never having re-
ceived 1 cent in disability benefits. This is not an isolated case.

The causes that have led to this situation have been well de-
scribed by SSA and GAO. I want to emphasize two additional fac-
tors which we actually have touched on here, the lack of consist-
ency in the Office of Hearings and Appeals and the DDS decision
adjudication processes. Unless or until initial and appeals decision-
making is made consistent regarding interpretation of disabilit
factors, this crisis will continue. Both OHA and DDS must wor
from one book, applying the guidelines in a uniform manner or
OHA will continue to be flooded with appeals.

A fragmented organizational structure—customers have to navi-
gate through a disability maze of disjointed components. We
applaud Commissioner Chater for her leadership in recognizing
and addressing the disability crisis. We endorse SSA’s engineering
concept, but implementation is key.

We support specific redesign initiatives to: No. 1, create early de-
cision lists to get checks out to our most severely disabled claim-
ants quickly; No. 2, establish teams in which claims representa-
tives in field offices and disability examiners work together to expe-
dite the disability process. This has been working for 2 years in my
office in Warwick with an outstationed DDS examiner. We pay the
severely disabled 1 month faster and save administrative costs in
the process.

No. 3, create an adjudication officer position which would work
with a denied claimant to prepare their case for hearing. These
ideas are good ones that can be implemented in field offices today.

Our sense of urgency continues to increase as we see the back-
logs at OHA continue to grow. We do not see the solution in con-
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tinuing to pour more resources into OHA, particularly in adding
even more ALJs or granting them Federal judge status. What we
see as crucial is consistency in decisionmaking between appeals
levels, changing the quality assurance reviews which concentrate
on allowances earlier in the process and denials at the hearings
loe}r{%l, and streamlining the appeals process and redefining roles in

A recent SSA proposal would narrow the function of the ALJ to
hearing and adjudicating cases based upon the evidence presented
and leave the case development to the adjudication officer. It would
make better use of the ALJ’s expertise and allow them to make
more and quicker and more accurate decisions, thus moving to re-
duce the hearings backlog and shorten processing times. We en-
dorse this concept, including the proposal that the adjudication offi-
cer be community based.

Our association has developed a plan which we urge you to con-
sider. We propose ways to improve the disability process for initial
claims, work down disability backlogs, and conduct more continu-
ing disability reviews. These solutions can be found in shifting re-
sources to the field and building community-based teams composed
of field offices, DDSs, and OHAs, working cooperatively to maxi-
mize the number of cases we do right away in the field office.

The local field office is the one and only place where we can pro-
vide any semblance of personal, accessible, one-stop customer serv-
ice. The future we envision involves a true seamless process which
minimizes bureaucracy and enhances clarity and service to the cus-
tomer. We also need the IWS/LAN computer system so that more
of the disability process can be automated and we can link up to
the different components to create a much less costly process.
Doing all this may not be easy but we need to begin now.

Finally, we must devote more resources to processing continuin
disability reviews if we are to protect the disability trust funds an
the integrity of the program. If we can save $4-$6 for every $1 we
spend to conduct these reviews, does it not make sense to invest
this money?

Success depends on two things, commitment and followthrough.
We say, let us get going. Thank you.

[The prepared statement follows:]



President
MARY CHATEL
West Warwick, RI

Vice-President
DON SEATTER
Charleston, SC
Executive Officer
NALE

Jonu
Fort Dodge, IA

STEVE KORM
Fairfield, CA

Treasurer

WALTER HERBST

Elmirs, WY

Immediate Past President
DAN SMITH

Augusta, GA

Executive Committee
PETE NEUMANN

Worcester, WA

RON RUTKOWSKI
Utica, WY

CASEY JONES
Winchester, VA

TONY HIGDON
Louisville, KY

RUSS HOWARD
Terre Haute, IN

Jin

79

National Council
SOCIAL SECURITY MANAGEMENT ASSOCIATIONS, INC.
30 Quaker Lane
Warwick, RI 02886

Washington Contact: Janet Garry (301) 770-1850

STATEMENT OF
MARY CHATEL, PRESIDENT
NATIONAL COUNCIL
SOCIAL SECURITY MANAGEMENT ASSOCIATIONS

BEFORE THE
SUBCOMMITTEE ON SOCIAL SECURITY
COMMITTEE ON WAYS AND MEANS
U.S. HOUSE OF REPRESENTATIVES

REGARDING THE
SOCIAL SECURITY DISABILITY INSURANCE PROGRAM

MAY 23, 1995

The National Council of Social Security
Management Associations (NCSSMA) represents more than
3500 SSA field office and teleservice managers and
supervisors across the country. We are responsible
for administering all SSA and SSI programs in person
and by telephone to each individual who contacts
Social Security each day. We deal personally and
professionally with the disability crisis on a daily
basis. We see the impact on people’s lives of the
disability backlogs and the excessive processing
times. In our attempts to help these individuals, we
are frustrated by the current fragmented disability
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NCSSMA members are therefore acutely aware of the
need to improve SSA’s performance in handling the
disability program. We have specific recommendations
to make regarding how the agency can integrate it’s
disability re-engineering project into a reorganized
SSA to improve all our services, more effectively
utilize available resources, and ensure accountability
both to our customers and the taxpaying public at
large.

CAUSES OF DISABILITY PROGRAM PROBLEMS

The causes and extent of the Social Security
disability backlogs have been well described both by
SSA and by the General Accounting Office. In March of
this year, in testimony before the Senate Special
Committee on Aging, GAO identified the following
factors contributing to the growth in DI benefits paid
(from $19 billion in 1985 to $38 billion in 1994) as
well as the growth in SSI benefits paid.

Eligibility expansion and program outreach
bringing more persons into the program.

Performing fewer Continuing Disability Reviews
(CDRs) than required by law, resulting in fewer
persons no longer eligible for benefits leaving
the program.

Possible increase in fraud and abuse,
particularly among children, immigrants and drug
addicted and alcoholic applicants.
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Economic factors including the recession.

Disabled individuals with certain medical conditions living
longer through advanced medical technology.

Individuals applying for disability benefits in order to
obtain affordable health insurance.

Lack of facilitation of the movement of persons from the
disability rolls to payrolls, despite a national survey
indicating that four of every five persons with disabilities
who are not working want to work.

Some of the forgoing -- the economic recession, advances in
medical technology =-- are beyond the control of SSA. We must
simply find ways to accommodate the increased workloads they
precipitate. Other factors, such as conducting CDRs, call for
immediate intervention not only to help ensure that individuals no
longer eligible for benefits do not continue to receive them, but
also to help overcome real and perceived fraud and abuse in the
system. Still other factors, such as providing improved assistance
and incentives for returning the disabled to work, need careful
evaluation to identify effective ways for SSA and others to meet
the challenge presented.

NCSSMA adds the following to the above list of causes of the
disability caseload processing problems:

Inconsistencies in the Office of Hearings and Appeals (OHA)
and the Disability Determination Services (DDS) adjudication
processes. Unless and until OHA/DDS decision making is
synchronized and consistent regarding interpretation of
disability factors, this crisis will continue. Both OHA and
DDS must work from "one book," applying the guidelines in a
uniform manner, or OHA will continue to be flooded with
appeals.

Backlogs at the Office of Hearings and Appeals caused
by an almost unmanaged process.

Lack of state of the art interactive computer network.

Since the downsizing of the 1980s, lack of adequate staffing
to both process initial disability claims AND conduct
Continuing Disability Reviews.

Fragmented organizational structure. Customers have to
navigate through a disability maze of different components,
none of which have responsibility for the whole piece.

SSA’S DISABILITY REENGINEERING PROJECT:

NCSSMA applauds Commissioner Chater for her leadership in
recognizing the disability crisis and initiating and giving her
full support to a disability reengineering project. SSA’'s
disability reengineering proposal to handle new disability claims
in the future was well-researched and evaluated. SSA asked the
public what they wanted. SSA spoke with all stakeholders, both
internal and external, and listened carefully to what was said.
SSA considered the many innovative things managers were doing in
field offices nationwide to try to ease the disability crisis. In
fact, SSA’s reengineering team’s extensive research led to a
proposal which closely followed changes NCSSMA had long advocated.

Particularly noteworthy was the proposal’s responsiveness to
what the public has said they want and need:
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The public says it takes too long for a decision. The
proposal points to the fragmentation of the disability
process as one factor creating inefficiencies and delays.
It would streamline the process by eliminating the
Reconsideration and Appeals Council steps, without
putting the claimants at a disadvantage.

The public has said that they are confused by a complex
disability process and resent having to pay an attorney
to guide them through it. The plan proposes to simplify
evaluation criteria to a lay level of understanding.

The public says that they want to be more involved in the
disability process. They want to deal with one individual
rather than numerous people. They want their claims
handled 1locally all the way through the process. The
proposal would give claimants a single contact point for
questions, assistance and meaningful dialogue throughout
the process, encouraging and inviting their participation
and providing clear and understandable explanations of
the decision on their case, both verbally and in writing.

The public wants service that is tailored to their
individual needs. The proposal recognizes the value of
community based service by calling for greater
flexibility in providing service to claimants. Local
managers could modify the intake process as necessary to
best meet the needs of their claimants. It calls for the
COMPLETION of most aspects of the disability process in
the local office without the handoffs that create a
bureaucratic nightmare for claimants and employees alike.
Likewise, local managers could work with qualified third
parties in determining how best to meet the needs of the
claimants with whom they interact.

If the proposal were properly implemented, with the required
commitment of human, financial, training and technological
resources, positive results would include:

Dramatic reductions in the length of time that applicants
must wait for eligibility decisions. By reducing the
number of handoffs, streamlining the decisional
methodology, simplifying the development of medical
evidence, and reducing the levels of appeal, applicants
should receive more timely decisions.

The pre-denial interview and the discussions with the
Adjudication Officer should give claimants a better
understanding of exactly what is going on in their case,
what evidence is required, and what they can do to speed
up the process.

Ability to develop complete medical evidence prior to the
hearing and clearly identify issues in dispute should
lead to a streamlined hearing process.

Due process protections and appeal rights remain in full
force for applicants and should be better understood by
them due to their greater involvement in the process.
They would have the opportunity for discussions, in
person if they so desire, with the decision maker at each
step.

Quality assurance aspects of the proposal should provide
for an accurate decision as early as possible in the
process. Here, successful implementation of the proposal
is directly and strongly tied to initial and

on-going training. We applaud the investment in employees
and in training efforts which the proposal describes.
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. Using a single mechanism for communicating all policy to
all decision makers in the process should also counter
the perception that different levels of adjudication use
different standards in determining eligibility. It should
also help that denials and allowances will be reviewed
for all levels of decision-making, rather than the
current system which favors a review of allowances at the
early levels and of denials at the later levels.

NCSSMA CONCERNS ABOUT DISABILITY REENGINEERING

There are several causative factors in the disability crisis
that are not addressed or are inadequately addressed by SSA’s
reengineering project. Specifically, the plan:

Does not address the current backlogs or the need to

conduct Continuing Disability Reviews. While we understand the
need to focus on initial disability determinations, the fact
that SSA is unable to conduct the minimum required number of
CDRs serves to erode both the disability trust fund and
public confidence.

Does not address the organizational structure of the

of the agency except to say that organizational change
will come about after the process is reengineered.
NCSSMA believes, however, that SSA cannot "reengineer"
in an organization of 65,000 people without first making
decisions about extensive organizational change.

Fails to adequately address the appeals process. This

is where the major backlogs have been and continue to occur.
Continuing to pour more resources into OHA is not the answer.
NCSSMA believes that streamlining the appeals process and
redefining roles in OHA is the direction SSA must take.

Therefore, NCSSMA was pleased to read a current proposal from
SSA’s implementation team on the "Organization and Character of the
Administrative Hearing Function". This proposal would narrow the
function of the Administrative Law Judge (ALJ) to hearing and
adjudicating cases based upon evidence presented and leave the case
development to the Adjudication Officer. It would make better use
of the ALJs’ expertise and allow them to make more and quicker
decisions thus moving to reduce hearings backlogs and shorten
processing times. NCSSMA endorses this concept as well as the
proposal’s statement that the Adjudication Officer be community-
based. Placing the management of the process, as well as the
scheduling of the hearings, under a FO/DDS/OHA team director would
further expedite these cases.

Another concern is that the disability process re-design
legitimizes the third party role in the disability application
process. Further, this proposal may allow direct input of
information by third parties to SSA databases. While we recognize
the need for and value of, third parties like hospitals, large
employers, non-profit organizations, etc. assisting their
"clients,” we have a different point of view about the growing for-

sector.

We believe that the ultimate definition of success of a
disability re-design would be the demise of these types of for-
profit disability representation businesses. The for-profit sector
was born and has expanded because the disability process was
broken. It should shrink as the process is fixed--as we simplify
it, make it more understandable, get the right decision made
earlier in the process, create a customer-friendly intake and
decision making system, etc. SSA’s customers should not have to,
or be encouraged to, pay significant sums of money to a
representative when SSA could and should be able to provide the
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same service at no additional cost. SSA customers have already
paid for this service with their FICA taxes. We therefore urge
clearer distinctions between the not-for-profit and for-profit
third party sector.

People in the field are focused on implementation and
accomplishment -- on doing what it takes to get the job done. We
anxiously await implementation in the field of the various facets
of the redesigned process. Currently, redesign task teams have
completed work in several main areas. These include:

- an "early decision" list of disabilities that can be awarded
in field offices with appropriate supporting evidence -- thus
saving up to several months of processing time in the DDS and
getting checks out to our most severely disabled claimants in
a more expeditious manner

- several teamwork scenarios in which claims representatives
in field offices and disability examiners in DDSs will work
together to process and pay claims for disability -- thus
reducing handoffs and improving the quality and speed of a
final decision

- advocating claimant participation in the development of
their claim -- obtaining medical evidence faster and enabling
the claimant to be involved in the process

- an Adjudication Officer position which would work with a
denied claimant and their representative to ensure that they
understand the basis for their denial and to assist them in
preparing their case for a hearing if they choose to file.

All of these ideas are good ones that can be implemented in
field offices today. They would begin to move us in the direction
of improved public service to the disabled population in the form
of more expeditious decisions on their disability claims. With
backlogs growing at the Office of Hearings and Appeals on a daily
basis, our sense of urgency in moving forward with implementation
of the redesign also grows.

Finally, we encourage SSA to be open to consider additional
ideas for change. Examples of such ideas were contained in the SSA
Disability Process Redesign report dated March, 1994.

Appendix VII of that report discussed "Process Change
Recommendations That Were Outside the Parameters" of the disability
redesign team’s mission. Ideas like time-limited benefits, an
expanded emphasis on vocational rehabilitation, creation of an SSA
Court, and using Hearings Officer positions rather than an
Administrative Law Judge are worthy of additional study, debate,
and consideration.

A particularly critical item is that of the very definition of
disability. 1In order to define the term, we all (SSA, Congress,
the academic, medical and legal community, etc.) must come to grips
with a basic question--"What should our disability program be
trying to accomplish?® In other words, we ideally should establish
a clear disability vision and have our policies and procedures flow
from and compliment that vision.

DISABILITY REENGINEERING SHOULD BE INTEGRATED INTO
A COMPREHENSIVE, COMMUNITY-BASED SERVICE DELIVERY PLAN

As a result of the ongoing crisis in the disability program,
SSA has approached identification of solutions in isolation from
other service delivery issues. The long-term disability proposal
does not address critical questions of how resources within the
agency should be allocated to best manage all of the agency’s
responsibilities to claimants, beneficiaries, and the taxpaying
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public at large who support both SSA benefits and operations with
their contributions to the trust funds.

NCSSMA has developed a proposal to restructure the agency and
reallocate resources within it to improve efficiency, effectiveness
and accountability and offer all who contact us choices in service
tailored to their specific needs. (A brief summary of our proposal
is attached to this statement.)

Under our proposal to restore S8SA to the model agency status
it commanded throughout most of its history, we suggest that
solutions to the problems of improving the disability process for
initial claims, working down disability backlogs, and better
conducting Continuing Disability Reviews (CDRs) can be found in
shifting resources to the field and building community-based teams.
These teams would be composed of S8S8A field offices, state DDS
offices and OHA working cooperatively to maximize the number of
disability claims which can be completed in local field offices.

The current confusing, inefficient, and fragmented disability
process would be replaced by precisely the kind of process
advocated by SSA in their reengineering proposal. The customer’s
desires for more personal contact, more personal involvement, and
intervention and assistance with the decisionmaker would all be
addressed by the "case manager" approach. While SSA’s disability
re-design package avoids specifying implementation strategies, the
narrative includes references to "accessible, personal service,"
%local managers," and "the community."”

A local office approach provides the means to reach the goals
sought by the re-design:

- more accessible, personal service

- expanded client interaction and dialogue with the
decisionmaker

- expanded involvement with non-profit third parties
who act on behalf of claimants

- expanded educational efforts with the general
public and local agencies and groups who assist
them

- maximizing 1local flexibility to tailor service
options and the intake process to local conditions

- in-person pre-denial interview (if the client
chooses face to face vs. telephone or video
conferencing)

- expanding interaction with local medical providers
to secure more prompt and more meaningful medical
evidence

HOW TO STRUCTURE DISABILITY TEAMS TO GET THE JOB DONE

The emphasis on greater teamwork in disability redesign is
clear in SSA’s proposal: "The teamwork concept is a fundamental
ingredient in the new process." Our current process is full of
hand-offs, disconnects, lack of accountability, lack of
understanding, and lack of cooperation.

The teamwork concept is critical but it must become more than
a concept to be effective. We will not achieve the teamwork
desired if we leave the intake process in the Field Office, the
decision-making process in the DDS (or other centralized unit), and
the appeals decision in OHA. To achieve it, we have to do radical
surgery on our organizational structure.

Teamwork goals, tied with NCSSMA overall re-design goals,
again lead to one conclusion -- the local field office must be the
focal point. The local field office is the one, and only, place
where we can provide any semblance of personal, accessible one-stop
shopping. Here’s our picture of what the re-designed
organizational structure would look like in a typical Field Office:
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- The customer will be served by a position called a Disability
Claims Manager (DCM). The DCM will be responsible for
assisting the customer in filing the application, obtaining
medical evidence and fully developing the claim. This same
position will decide whether the claim will be allowed or
denied.

- The DCM and local management will serve as the focal point for
the general public, advocates, and the medical and 1legal
community on issues related to both policy and process.

- A claimant who wishes to appeal an unfavorable decision will
be served by a position called the Adjudication Officer (AO).
The AO will receive requests for a hearing, explain the
hearings process to the claimant and develop and prepare the
claim for the hearing. In addition, if the evidence clearly
supports a favorable decision, AOs should be allowed to
process the appeal to completion.

- The work of the DCM and AO would be supported by field office
clerical and technical staff. Workloads would be assigned,
controlled and processed under the oversight of local field
office management.

- Field Office clerical, technical, and management staff would
also provide support to Administrative Law Judges. By
performing scheduling, typing, and other miscellaneous support
functions in the field office, a separate organizational
structure called the Office of Hearings and Appeals would not
be necessary. Administrative Law Judges would focus on
hearing and deciding cases rather than the management function
of assigning, monitoring, and processing work and evaluating
its timeliness and quality.

This picture envisions a true "seamless" process which
minimizes bureaucracy, maximizes teamwork, and enhances clarity and
service to the customer.

The disability reengineering proposal’s focus on customer
service and teamwork has led us to conclude that SSA must take a
local, personalized, readily accessible and highly accountable
approach to service delivery. We are aware, however, that there
are advocates within SSA for alternatives, such as:

- The "Let’s Change Part of It" Alternative, that seeks to
simplify the evaluation and decision-making process, get
DDS’s and OHA on the same wavelength, eliminate steps in
the appeals process, but leaves the FO/DDS/ ODIO/OHA
service delivery structure essentially as is.

- The "Centralized Service Delivery Mode" Alternative, that
seeks to centralize the intake, development, and
adjudication functions into remote, largely inaccessible
processing centers.

What’s wrong with these alternatives? Neither achieves what
the reengineering proposals seek. The "Let’s Change Part of It"
scenario fails to localize, personalize, or integrate the existing
service delivery system and leaves a fractured, bureaucratic, and
non-customer-friendly system in place. The "Centralized Service
Delivery Mode" scenario simply disregards the entire discussion of
localized, personalized, accessible, and accountable customer
service and chooses instead to place it’s sole priority on
organizational integration. Both alternatives leave us where we
are in terms of disconnects, inefficiencies, redundancies, problems
with understanding and communication, and long delays.

We recognize that there are pressures which push SSA to give
these deficient alternatives serious consideration:
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Pressure to reduce the number of federal employees
and concern about the 13,000 employees in the DDS'’s,
currently on "state payrolls."

Pressure from the DDS and OHA communities to minimize
change and maximize the status quo.

Pressure from the centralized processing advocates to
create new workloads and new responsibilities for
organizational components struggling to find a larger
niche in the electronic, distributed technology and
customer-driven future.

The very premise of the disability reengineering effort was,
however, to "start over." That doesn’t mean tinkering with what
already exists or making incremental changes that leave basic
structures intact. Disability reengineering decisions have become
SSA service delivery decisions, and will serve as a "litmus test"
for the resolution of the community based, personalized,
accessible, and accountable approach vs. the centralized, remote,
de-personalized, and less accountable approach.

TECHNOLOGICAL ADVANCEMENT CRITICAL TO HANDLING DISABILITY

Ninety percent of SSA field offices are currently run on
"dumb" computer equipment long abandoned by other agencies. 1In
many offices, the equipment is so old that it is near the end of
its systems life, and SSA offices risk collapse of even this
inadequate computer equipment if new technology is not implemented
in their facilities soon. In many offices, employees must wait in
line to share computers.

In those ten percent of offices where the Intelligent Work
Station/Local Area Network (IWS/LAN) computer project is up and
running, every process is faster. SSA has a schedule for
installing IWS/LAN throughout the field, but every year funding for
the program is endangered during the congressional appropriations
process.

Funding and installation of this interactive computer
equipment is absolutely necessary if SSA is to be able to run the
Reengineered Disability System now being developed =-- new
technology which can speed the disability process by linking field
offices to state disability offices and automating disability
paperwvork.

TRANSITION TO FULL IMPLEMENTATION AND SHORT TERM INITIATIVES

Transitioning to the new process and new organizational
structures may not be easy, but we need to begin expeditiously.

NCSSMA proposes the creation of multiple implementation sites
around the country where the new process and the new structure is
brought under one roof. These would test the new technology, the
new medical evaluation process, the new intake and decision making
steps, and create the teamwork concept among DCM’s, AO’s, and
support/management staff.

Above and beyond the formal implementation sites, we suggest
that SSA aggressively pursue placing state DDS examiners in field
offices. Where possible commutes exist, that outstationing should
occur quickly. Additionally, we should work with the States to
explore personnel re-locations and target future DDS hiring for the
out-stationed mode of operation.

Expanded out-stationing will better prepare field offices to
transition to the inclusion of DCM’s, AO’s, and Hearing support
staff into their position mix. In essence, out-stationing would
give us a "head start” that would provide valuable expert resources
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in the near-term, provide for the beginnings of the massive
training effort needed to successfully utilize the DCM and AO
positions, and provide mini-laboratories that would identify
issues/alternatives for the implementation sites and the larger
organization to deal with.

This same out-stationing concept could be used for Office of
Hearings and Appeals personnel in much the way that the April 28th
"Proposal Regarding the Organization and Character of the
Administrative Hearing Function" suggests. Again, the purpose
would be to get us on the road to creating a "we" mentality,
operation, and service delivery systen.

CONCLUSION: WHAT IT WILL TAKE FOR SUCCESS

Success depends on two things - commitment and follow through.
A seamless, efficient disability process will not occur unless the
organization is both willing and able to commit its energies and
its resources to it. Movement of staffing resources to the front
lines and changing the organizational structure and processes to
ensure that the correct disability decision is made as early in the
process as possible is essential to success. Other necessities
include technological support in the form of a modernized
disability system and Intelligent Work Station/Local Area Network
computer equipment; training (up-front and on-going) support to
allow the new positions, new processes, and new technology to be
effective; and financial support for the new equipment, space
renovations that address staffing and employee safety issues,
employee detailing and redeployment, etc.

SSA can successfully manage all of its workloads, including
the increase in disability cases, the effective conduct of
Continuing Disability Reviews, and working down backlogs in both
new cases and reviews, if and only if all available resources are
more closely aligned with agency mission. A truly reorganized and
streamlined agency would develop, implement and operate under a
comprehensive service delivery plan focused on the customer which
places responsibility, authority, and accountability in field
offices located where our customers live and work and staffed with
competent, trained employees using state of the art information
technology. ici

s
expenditures.

Without such a plan, and the commitment to act on it,
unsatisfactory and ultimately unsuccessful piecemeal approaches
will continue, leading to more and more initiatives which identify
others outside the agency to take over our responsibilities. These
"solutions" are the result of inability or unwillingness to do the
hard work of reorganizing within existing funding constraints. We
believe, for example, that the reallocation of one additional
employee to each of our 1300 field offices to conduct Continuing
Disability Reviews would result in elimination of the CDR backlog

within one year, saving four to six dollars for the trust funds for
every one dollar spent in this way.

If the promise of true restructuring were realized -- to
better serve the public and better spend taxpayer’s dollars -- SSA
could not only handle the growth in disability cases but could
return to the model agency status of which we were once so
justifiably proud.



88

SUMMARY
88SA: MODEL AGENCY IN CRISIS
February, 1995

National Council Social Security Management Associations’s members
are responsible for field office and teleservice operations --
facilities which are Social Security to the American public. If
there are "experts" in customer service and customer preferences in
SSA, they are to be found among the 31,000 field employees working
in daily contact with this country’s citizens in our offices.

SSA has gone from being the most widely respected federal agency
over its first forty years to being a struggling agency,
overwhelmed with work, with significant gaps in service, falling
behind the technology curve, maintaining an obsolete organizational
structure. The agency’s decline is due to many factors, including:
lack of planning time, inadequate preparation, and resource
shortages when the SSI program was implemented in the 1970’s; a 25
percent reduction in staff in the 1980’s; tremendous growth in
disability and telephone workloads; legislative initiatives which
mandated action without providing adequate resources; and a failure
to implement strategic or business plans.

Public confidence in Social Security will not be restored unless
88A organizes itself to serve two complementary goals: 1) its
mission to provide tailored service to the many types of customers
we serve and will serve in the fature, and 2) its accountability to
the taxpaying Americans who fund the program with their payroll
deductions and have a right to the best stewardship 88A can provide
over expenditures from the trust funds.

NCSSMA has a plan -- a bottom-up reorganization which puts into
action the driving principles of the Government Performance and
Results Act and the National Performance Review -- a reorganigation
built around mission and putting the customer first. We propose:

* One Stop Shopping:
Consolidate services to provide timely, accurate SSA
actions in full-service field offices located in
communities across the U.S. where every type of caller,
claimant and beneficiary is served by accountable,
competent employees.

* State of the art information technology:
Put high technology and sufficient numbers of trained
staff in community based offices and co-located tele-
service centers across the country. Use this technology
to handle nearly every SSA action to completion, protect
confidential information, and ensure system security.

& Decentralization:
Accelerate downsizing of centralized processing
facilities, re-deploy resources to the field, and
delegate authority to the front lines.

& Reorganization:
Establish a Chief Operations Officer in charge of
day-to-day functioning of the agency.

Create a streamlined, customer-focused and mission-
driven SSA structure with only two layers between

the field office and Chief Operations Officer, keeping
decisionmaking as close as possible to the customer.

shift from a complex top-down hierarchical structure
to a simple chain of command beginning with the front
line employees who work directly with the public.

Place authority and accountability at the lowest level
on the line.

Move from functional components which compete for
resources to creation of administrative functions
existing solely to support the operational mission.

For the full proposal, please contact:

NCSSMA President Mary Chatel, 30 Quaker Lane, Warwick, RI 02886;
phone (401) 822-1409 or NCSSMA Washington Representative Janet
Garry, P.O. Box 749, Rockville, Md. 20848; phone (301) 770-1850.
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Chairman BUNNING. I would like to ask you some questions of
what you think of the new disability claim position. Do you think
it would actually work on the front lines of SSA? It is part of the
redesign.

Ms. CHATEL. I actually see this working in some ways in my of-
fice. As I said, we have the claims representative taking the claim
and we have a Disability Determination Services person, an exam-
iner, in my office. For 2 years now, we have been working this way.
They work together. The claims representative takes the claim. If
they have questions right there, the examiner comes out and also
talks to the claimant.

We have gotten the people involved in helping us obtain their
medical evidence. We are getting better medical evidence. We are
getting medical evidence from doctors that usually do not respond
to DDS’s request, so we have saved money in having less consult-
ative exams.

We have situations where we are able to make a decision within
1 week or so of the person filing. What I am talking about are the
most severely disabled, mostly the terminal cases, the people who
we should be paying really quickly. I think it can work.

Maybe this teamwork works better than having one person be
the disability claims manager. Maybe it is better to have a team-
work approach. I believe, as was discussed here earlier, that if we
had one person as a disability claims manager, it could result in
more allowances.

Our claims representatives every day deny people to their face
for SSI benefits, for retirement benefits. They tell people they are
overpaid. If we give them good criteria to go by, they will do the
job and they will do the jo%oright. The high allowance rate is not
at the initial or the reconsideration level. The high allowance rate
right now is at the OHA, at 80 percent.

Chairman BUNNING. Let me ask you, in Rhode Island, who is in
charge of appointing the doctors that do the examining?

Ms. CHATEL. The DDS hires—for the consultative exams?

Chairman BUNNING. For the initial exams. In other words, who
makes the determination which medical doctor will be an SSA ex-
amination doctor?

Ms. CHATEL. I think you are talking about consultative exams
gnd that would be with the Disability Determination Services, the

tate.

Chairman BUNNING. The State?

Ms. CHATEL. Yes. What doctors we ask for depends on the person
applying. We ask, if you are applying for disability, how many doc-
tors do you have, what hospitals have you gone to within the last
year, and we ask for medical evidence from all of those doctors. If
there is not enough information or a person does not have a doctor
or there is some discrepancy in the case, then the DDS can order
a consultative exam and that is with doctors that they have con-
tracted out with.

Chairman BUNNING. Who makes that determination?

Ms. CHATEL. The DDS examiner, usually.

Chairman BUNNING. In other words, I am trying to get to the
politics of this.
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Ms. CHATEL. Whether a consultative exam is necessary, you
mean, or——

Chairman BUNNING. No, whether the doctor is a political ap-
pointee or whether he is not.

Ms. CHATEL. A political appointee? I am not sure I follow you.
I am sorry.

Chairman BUNNING. In other words, if I have a friend of the Gov-
ernor who happens to be someone that I would like to do the con-
sultative exams, could he be appointed to SSA to do the exams for
the local office?

Ms. CHATEL. I have to say that the DDS, at least in Rhode Is-
land, because this is what I know about, has a very difficult time
getting doctors to do the consultative exams because they do not
pa% them that much. I am not sure. I am sure that could happen.

hairman BUNNING. My staff just said the next panel might be
able to help me out on that, so we will go on with some other ques-
tions.

The way I understand it, the public does not currently deal di-
rectly witi the DDS examiners who actually deny their disability
applications, but the new disability claims manager would. Is that
a correct assumption?

Ms. CHATEL. It is a correct assumption right now. In my office,
for 2 years now, we have had a little bit of a different situation and
they do-talk directly to the DDS person. But throughout the coun-
try, that is correct.

Chairman BUNNING. The new disability claims manager is not
universally out in the field right now?

Ms. CHATEL. No.

Chairman BUNNING. No, I did not think so. So what you have is
different than what I have in Kentucky?

Ms. CHATEL. Absolutely. There are a lot of different pilots going
on around the country, though.

Chairman BUNNING. According to the SSA data, roughly 6 out of
10 people are denied the first time they apply for disability. Is that
pretty accurate?

Ms. CHATEL. I think so.

Chairman BUNNING. It is? Is Rhode Island the same way as
everywhere else?

Ms. CHATEL. Yes, a 40-percent allowance rate.

Chairman BUNNING. Can you tell us something about the typical
disability ai)plicant? GAQO has said more are ’;'ounger and more
have mental disabilities. Is that your experience’

Ms. CHATEL. I think we have seen a definite increase, and as the
Commissioner had said, people are getting—all of us are over 40
now—we are approaching that disability-prone time. There are
many more mental impairments, more dru% and alcohol claimants.

Chairman BUNNING. So, if a disability claims manager is faced
with making a decision on a borderline case, do you not think that
he or she may, out of sympathy for the applicant or maybe to avoid
having to deal with an angry applicant, allow the claim?

Ms. CHATEL. I do not actually believe—as I said, our claims rep-
resentatives every day make decisions to deny people. Safety is ab-
solutely a concern, but it is a concern right now, here and now, be-
fore they even get into doing that.
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I think this whole decision about whether we are going to end
up allowing more cases or denying more cases really hinges on this
disability methodology, the simplification of it that is part of this
disability reengineering thing that has not happened yet. We do
not know how they are going to simplify the disability methodology.

Right now, when a person is denied, they receive the letter in the
mail and they come in mad, usually, to see the claims representa-
tives in my office, who usually does not have a folder, does not
have any information about what this person’s disability is or why
it has been denied, and then we can say, well, someone else did
that. That is not really the best way to deal with it. It is better
to say, this is

Chairman BUNNING. It just makes them madder.

Ms. CHATEL. Yes, it just makes them madder. So in this situa-
tion, you have to weigh it. Is it better to have more information
and kfr;ow that a real crazy person is going to come in to see you
or not’

I do not think we know the answers to those questions yet. I
think we have to try it out. But I do believe that, something we
have been saying for years, we need more safety for our employees,
whether in the DDS or in our field offices. I think it can work.

Chairman BUNNING. In questioning the Commissioner, she said
that the definition of disability was all right. According to your tes-
timony, you think we should take another look at it. Why is there
a difference of opinion, or why do you think that we should take
a look at the definition?

Ms. CHATEL. I think we probably should take another look at it.
I think the definition in itself is probably fine. The way it has
evolved over the years, how people have interpreted the definition
of disability with the court cases and what is going on, what legis-
lation has been passed, has created this big giscrepancy, I think,
between how the DDS makes the decision and how the Office of
Hearings and Appeals makes the decision, and we have to get that
straightened out.

In straightening that out, if it means changing the disability defi-
nitior} or it means just applying the disability definition much more
strictly—

Chairman BUNNING. How do we do that, unless there is a policy
from SSA to do it?

Ms. CHATEL. I think that is what they are looking at with the
process unification, the one book.

Chairman BUNNING. It does not make any difference what is in
the book if it is an interpretation of the definition. In Rhode Island,
we are going to interpret the definition one way. In Kentucky or
in Ohio, we will interpret the definition another way.

Ms. CHATEL. It has to be overall, right.

Chairman BUNNING. There has to be some kind of very consist-
ent interpretation or we are going to have wide discrepancies in
what is allowed or what is disallowed in Rhode Island and what
is allowed and disallowed in Kentucky, is that correct?

Ms. CHATEL. Yes.

Chairman BUNNING. Do you have some suggestions?

Ms. CHATEL. Of how to change the definition?
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Chairman BUNNING. Yes. We are looking for reasons and other
alternatives than just continuing the same definition and having
one book to work out of, because one book is not going to solve the
definition problem if it is interpreted differently on the west coast
than it is on the east coast.

Ms. CHATEL. I do not have a solution, but I am sure you will
come up with one for us.

Chairman BUNNING. If you were free to make any improvements
in the program, what would they be?

Ms. CHATEL. Right now, I would start the action right now. I
would redeploy more of SSA’s staff to the front lines to make deci-
sions, accurate decisions, faster. I would work in teams with the
DDSs. We are so fragmented. We have not been working together.
We need to get working together to make the decisions quicker.

I absolutely would put people—I think what I would do is put
one person in every one of the 1,300 field offices in the country and
say, just do continuing disability reviews. I think in doing that,
they could probably do 15 in 1 week, which would work down the
é million backlog in 1 year. I think that is what I would like to

0.

Chairman BUNNING. Thank you very much for your testimony.

Ms. CHATEL. Thank you. Can I also say, I was slipped a note
that the Commissioner asked me to state her regrets because she
is leaving to catch a plane and she will read everyone’s statements.
Thank you.

Chairman BUNNING. That is very nice. Thank you.

Mr. Christensen, go right ahead.

Mr. CHRISTENSEN. In your opinion, what does the public least
understand about the disability program? As a field manager, what
is it that you see that the public least understands about the dis-
ability program?

Ms. CHATEL. I think the totally fra%mented system. I file in your
office today and then I get a letter and I come in and ask you about
it and you say, well, someone over there made that decision. The
word is out there, if you get denied at the initial level, you had bet-
ter file for a reconsideration. Then you had better file for a hearing
because that is your best chance of get;tin%~l allowed. They think
that this is just a way of delayiti% aying them the benefits that
they are due by paying in their (?A taxes all those years. They
think we are doing this on purpose.

Mr. CHRISTENSEN. Would you also consider that your biggest
public relations problem?

Ms. CHATEL. Yes, yes, including once the hearing is held, that
taking so long to get the disability decision out to them, particu-
larly if it is an allowance. It makes very little sense to take 9
months, I think, to write up an allowance decision that who is
foing to complain about it, the person who is getting their check?

think that could be cut down quite a bit.

Mr. CHRISTENSEN. I would guess the problem you just enumer-
ated would also be what you consider the biggest problem facing
the field?

Ms. CHATEL. In disability?

Mr. CHRISTENSEN. In disability.

Ms. CHATEL. Yes.



93

Mr. CHRISTENSEN. I am told your organization has assembled a
reorganization plan built aroun(i' a mission and the organization in
terms of putting people first. What is this reorganization plan all
about? Maybe you talked about it earlier.

Ms. CHATEL. No.

Mr. CHRISTENSEN. Can you just share a little bit about it?

Ms. CHATEL. What it is asking is to put more people on the front
lines, more people out in all of the field offices, in the DDSs in the
country, of Social Security; cut down the bureaucracy, cutting down
headquarters staff, giving more authority to the front-line man-
agers to deal with and utilize community resources. What we have
been able to do in my office cuts out 1 month of disability time to
process a case and an awful lot of it has come from working with
the medical community right there.

Mr. CHRISTENSEN. Did this plan originate out of your office? Is
this your plan or not?

Ms. CHATEL. The restructuring plan?

Mr. CHRISTENSEN. Yes.

Ms. CHATEL. This is a plan that I gave five of my best people 3
days to write and then we have debated this for—this has been
going on for about 6 months, but it was debated at a conference
with delegates from all over the country. No, this is something that
has taken us a long time to do.

The other plan, what is happening in my office is something that
we f()t together with the DDS and the regional office and said, let
us do something now.

Mr. CHRISTENSEN. What feedback have you received from Com-
missioner Chater’s office on this?

Ms. CHATEL. On what is happening in my office?

Mr. CHRISTENSEN. Yes.

Ms. CHATEL. I think that we are going to be doing something na-
tionally very soon, like what is happening in my office and the
other offices.

Mr. CHRISTENSEN. So you have been in touch with the Commis-
sioner’s office, they know exactly what you are doing, they are
tracking with you, they agree with what you are doing, and they
are signed off on it?

Ms. CHATEL. Signed off? Well—we are working on it.

Mr. CHRISTENSEN. You are working on it?

Ms. CHATEL. I tend to be a little bit more anxious.

Mr. CHRISTENSEN. Most of us tend to be a little bit more anxious
than what has been, in the past, going on. I think that what you
are doing might be a step in the right direction. I do not want to
speak for the chairman, but I think that anything to speed up the
process and more entrepreneurial activities by the field office to
speed up this process, I think, would be encouraged. I think if what
you are doing is a microcosm of what we could be doing nationwide,
then we are headed in the right direction. I encourage you to keep
up and do even a better job.

Ms. CHATEL. Thank you.

Mr. CHRISTENSEN. Thank you, Mr. Chairman.

Chairman BUNNING. Thank you.

Ms. CHATEL. Is anyone else sneaking in?

Chairman BUNNING. No one else has snuck in.
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I would like to ask the next panel to step forward. They are all
representatives of the State Disability Determination Services,
which makes the medical decisions for disability claims under SSA
supervision.

Christopher McCaslin, disability examiner with the Office of Dis-
ability Determinations in Queens, N.Y., will testify on behalf of the
Public Employees Federation.

Margaret Barnard from Indianapolis, Ind., will speak on behalf
o{ the American Federation of State, County, and Municipal Em-
ployees.

Dr. Lyle Yates, a medical consultant in Oakland, Calif., with the
Disability Evaluation Division, will testify on behalf of the Union
of American Physicians and Dentists.

Linda Langele, a supervisor with the Disability Determination
Services in Jackson, Miss., will testify on behalf of the National As-
sociation of Disability Examiners.

Jerry Thomas, director of the Disability Adjudication Section in
Decatur, Ga., will speak on behalf of the National Council of Dis-
ability Determination Directors. '

As the front-line employees of the Disability Insurance Program,
you have a velgl important first-hand experience in deciding wheth-
er a person is disabled enough to qualify for disability benefits. You
have done a tremendous job dealing with the backlogs this past
year and deserve recognition. We understand that you did not
write the rules; you simply carry them out. However, you, better
than anyone, know the weaknesses and flaws in the system.

I am particularly interested in what each of you has to say about
the SSA redesign plan. I am confident that your expertise will be
very helpful to this subcommittee.

We welcome each of you. Mr. McCaslin, you may start us out.

STATEMENT OF CHRISTOPHER McCASLIN, DISABILITY
EXAMINER, OFFICE OF DISABILITY DETERMINATIONS,
PUBLIC EMPLOYEES FEDERATION OF NEW YORK, QUEENS,
N.Y.

Mr. McCasLIN. Thank you, Mr. Chairman. I am a disability ex-
aminer and a member of the Public Employees Federation of New
York. Today, I am speaking on behalf of my coworkers throughout
New York State. Last year, I, like my colleagues, completed over
800 individual determinations for applicants under the Social Secu-
rity and SSDI programs.

I began this challenging job in 1981. At that time, the very first
subject I received training on was Congress’ statutory definition of
disability, that is, the inability to engage in any SGA, substantial
gainful activity, due to a medically determinable mental or physical
impairment which can be expected to last 12 months or result in
death. I quickly learned that this standard was not designed to
make everyone happy but rather to provide vital benefits for our
truly disabled citizens.

V&;; believe that the American people have a sense of concern and
desire to help those who are truly disabled, while at the same time
expecting government to administer the program fairly, to protect
it against fraud and abuse, and to maintain its fiscal integrity.
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Something has gone very wrong. While the Social Security Ad-
ministration continues to tell the State Disability Determination
Services that they have over 97 percent decisional accuracy, admin-
istrative law judges are reversing over 70 percent of DDS decisions
which are appealed. If Congress wants a continuing explosion in
disability entitlements, then let us operate with the same apparent
latitude that the hearings level has. This enormous discrepancy in
decisional outcomes must be addressed now.

Fourteen months ago, the Social Security Administration an-
nounced an elaborate redesign of the disability program. It com-
pletely failed to address one of the most critical current problems
in the disability program, the lack of a credible continuing disabil-
ity review process. Congress needs to direct targeted funding to
complete CDRs, especially where medical improvement is expected.

Recently, I approved a fracture case in which full healing did not
occur within 12 months. The claimant needed crutches and met the
disability requirements. Based on the realities of the past few

ears, it is unlikeI{l that this case will ever be reviewed, despite a
Kigh likelihood of the individual’s eventual recovery.

Havin%l a fair CDR process makes fiscal sense and will help to
restore the public’s faith in the program’s integrity. We believe that
SSA’s disability redesign contains provisions that run a high risk
of increasing fraud and abuse. Specifically, it eliminates the cur-
rent statutory requirement for an M.D. or psychologist cosignature
and review of the case. It also proposes to %:ave a single
decisionmaker responsible for both medical assessment and direct
payment authorization.

The disability redesign proposes to drastically increase the reli-
ance on third party representatives as a vehicle to gather medical
and psychiatric information, yet SSA has acknowledged that it has
nohrea authority nor the ability to ensure our citizens’ privacy
rights.

The disability redesign also dilutes the medical basis of the pro-
gram. The disability redesign proposes to eliminate the equals al-
lowance. Without the equals criteria, which allows adjudication of
new and poorly understood medical claims, we would have had no
mechanism to allow claims for conditions such as AIDS and chronic
fatigue syndrome when they first emerged.

No matter how many tasi teams, core teams, blue ribbon panels
are convened, the job of determining who is truly disabled under
a program with standards will never be an easy one. We at the
front lines know that decisionmaking requires careful analysis of
medical and vocational issues in conjunction with statutory guide-
lines.

SSA’s disability redesign talks about customer service. The re-
ality is that when we deny a claim, that customer is unhappy. But
we serve two customers, the applicants and the taxpayers. Every
bureaucracy can be improved, and we are no exception.

One area we would like to change is the difficulty we face in
evaluating treatable cancer cases. Qur experience has been that in-
dividuals undergoing long-term chemotherapy and its disabling
side effects are often durationally denied. We should consider
granting time-limited_benefits in this and other appropriate cases.
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The DDS Federal-State partnership must and can be strength-
ened. Despite burgeoning caseloads, the DDSs have continued to be
productive.

I am pleased to submit today our specific written proposals,
which address in detail the issues I have only touched on today.
After 14 months of a continuing struggle to have front-line disabil-
ity examiners’ voices heard by the Social Security Administration,
I thank you, Mr. Chairman, for giving us this opportunity to speak
about these critical issues in such an important forum.

[The prepared statement and attachments follow:]
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Testimony of:
Christopher McCaslin
Disability Examiner
Public Employees Federation of New York

Thank you, Mr. Chairman.

I am a Disability Examiner and a member of the Public Employees Federation
of New York. Today, I am speaking on behalf of my coworkers throughout
New York State.

Last year, I, like my colleagues, completed over 800 individual
determinations for applicants under the Social Security and SSDI programs.

1 began this challenging job in 1981. At that time the very first subject I
received training on was Congress’ statutory definition of Disability:

“The inability to engage in any substantial, gainful activity due to a
medically determinable mental or physical impairment which can be
expected to last 12 months or result in death.”

I quickly learned that this standard was not designed to make everyone
happy, but rather to provide vital benefits for our truly disabled citizens. We
believe that the American people have a sense of concern and desire to help
those who are truly disabled, while at the same time expecting government to
administer the program fairly, to protect it against fraud and abuse, and to
maintain its fiscal integrity.

Something has gone very wrong! While the Social Security Administration
continues to tell the State Disability Determinations Services that they have
97% decisional accuracy, Administrative Law Judges are reversing over 70%
of DDS decisions which are appealed.

If Congress wants a continuing explosion in Disability entitlements, then let
us operate with the same apparent latitude that the hearings level has. This

enormous discrepancy in decisional outcomes must be addressed.

Fourteen months ago, the Social Security Administration announced an
elaborate redesign of the Disability program. It completely failed to address
one of the most critical current problems in the Disability Program--the lack
of a credible Continuing Disability Review process. Congress needs to direct
targeted funding to complete CDR’s, especially where medical improvement
is expected. Recently I approved a leg fracture claim in which full healing did
not occur within 12 months. The claimant needed crutches and met the
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disability requirements. Based on the realities of the past few years, it is
unlikely that this case will ever be reviewed, despite a high likelihood of the
individual’s eventual recovery. Having a fair CDR process makes fiscal sense
and will help to restore the public’s faith in the program’s integrity.

We believe that SSA’s Disability Redesign contains some provisions that run
a high risk of increasing fraud and abuse. Specifically, it eliminates the
current statutory requirement for an MD or Psychologist’s cosignature and
review of the case. It also proposes to have a single decision maker
responsible for both medical assessment and direct payment authorization.

The Disability Redesign drastically increases the reliance on Third Party
Representatives as a vehicle to gather medical and psychiatric information.
Yet SSA has acknowledged that it has no real authority nor the ability to
insure our citizens’ privacy rights. The Disability Redesign also dilutes the
medical basis of the program.

The Disability redesign eliminates the “Equals” allowance. Without the
“equals” criteria, which allows adjudication of new and poorly understood
medical conditions, we would have had no mechanism to allow claims for
conditions such as AIDS and Chronic Fatigue Syndrome when they first
emerged.

No matter how many task teams, core teams, or blue-ribbon panels are
convened, the job of determining who is truly disabled under a program with
standards will never be an easy one. We at the frontlines know that decision
making requires careful analysis of medical and vocational issues in
conjunction with statutory guidelines. SSA’s Disability redesign talks about
“Customer Service.” The reality is that when we deny a claim, that customer
is unhappy. But we serve two “customers”--the applicants and the
taxpayers.

Every bureaucracy can be improved and we are no exception. One area we
would like to change is the difficulty we face in evaluating treatable cancer
cases. Our experience has been that individuals undergoing chemotherapy and
its disabling side-effects are often durationally denied. We should consider
granting time limited benefits in such cases.

I am pleased to submit today our specific written proposals which address in
detail the issues I have only touched on today.

After 14 months of a continuing struggle to have front-line Disability
Examiners’ voices heard by the Social Security Administration, I thank you,
Mr. Chairman, for giving us this opportunity to speak about these critical
issues in such an important forum.
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Chairman BUNNING. Thank you very much.
Ms. Barnard.

STATEMENT OF MARGARET BARNARD, ADJUDICATOR III,
DISABILITY DETERMINATION OFFICE, INDIANAPOLIS, IND.,
ON BEHALF OF THE AMERICAN FEDERATION OF STATE,
COUNTY, AND MUNICIPAL EMPLOYEES, AFL-CIO, LOCAL 3728

Ms. BARNARD. Mr. Chairman, members of the subcommittee,
good morning. My name is Margaret Barnard. I am a member of
AFSCME, the American Federation of State, County, and Munici-
pal Employees. I am a disability claims adjudicator in the Indiana
Disability Determination Services, and I am the AFSCME rep-
resentative to the Social Security Administration’s internal advi-
sory committee for the process redesign.

I appreciate the opportunity to be here today to share with you
some of my concerns and the concerns of other AFSCME members
regarding the processing of Social Security disability insurance
claims and supplemental security income claims as 1t relates to
process redesign.

There are, indeed, a large number of claims currently being adju-
dicated in the State agencies. However, it is not the backlog that
should be the primary focus because the problem of backlog will
not be resolved until other issues are addressed. The primary focus
should be on the quality of the determination, no matter at what
level, as well as the preservation of program integrity.

The final determination of decision at the initial or reconsider-
ation levels is a result of a team effort. The adjudicator or claims
examiner has the primary responsibility for the claim. However, it
is only with the combined effort of the adjudicator, support staff,
vocational specialist, as well as in-house medical and psychologicai
staffs that the program integrity can be maintained.

This program is very intricate and complex. It can take up to 2
years for the adjudicators to be proficient in all aspects of the pro-
gram. That proficiency is enhanced by the resources provided by
these coworkers. It is with their input and cooperation that com-
plex issues are resolved.

One of the proposals under consideration by the Social Security
Administration would limit or curtail input from medical or psycho-
logical staff. I would emphasize that adjudicators are not physi-
cians or psychologists. The medical and psychological staff cur-
rently provide input and review throughout the initial and recon-
sideration case processing, as well as reviewing and signing off on
completed claims. Their input is very critical to ensure a final prod-
uct which is the claim which is programmatically correct.

Another proposal in redesign of the disability process would cre-
ate a position that would combine the roles of the disability adju-
dicator, a State position, and the claims representative of the Social
Security Administration. Currently, the Social Security field office
staff take the initial and reconsideration applications and clarify
the technical issues, such as quarters of coverage, earnings records,
and income and resources. The adjudicators in the State agency are
responsible for the medical portion of the claim.

The Social Security Administration is proposing to combine these
two functions into one. As a 12-year veteran on this job, it is hard
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to envision that this model will work. With current caseloads at all-
time highs and expected to rise, it is impossible to envision that
both functions could be performed by one person with accuracy and
speed. This proposal also envisions reduced levels of staffing across
the board.

While there are also other proposals that would streamline the
process along the way, the processing and completion of a claim
can be difficult to assess and regulate and rarely falls into a set
model. The redesign proposals which I have read are anticipating
significantly improved cooperation from the claimants or their rep-
resentatives, the physicians, the medical community, communit;
resources, educators, and mental health service providers, as well
as an array of Social Security components. Improved technology
and staff training are also planned.

While this all reads very well on paper, it is hard to believe that
everyone will be fully funded, everyone will be reeducated, and that
all :‘,’l}m’e players will be in their places to pull it off.

The concept of process redesign was presented to the staff at the
State agencies in April 1994. From that time, many of the line staff
in the State agencies have expressed concern for the lack of our
participation in the creation of this redesign process, let alone in
the potential implementation.

AFSCME and other State union representatives have tried for
months to get represented in this process. I cannot imagine any
State employee, adjudicator, staff, or physician/psychologist who
would deny that this program needs some work. But to fail to in-
clude a proportional representation of front-line workers from the
State agency early on is beyond comprehension.

We are told that our comments are valued and solicited, but
without spokespersons to reinforce and represent them, few adju-
dicators take the time to read the massive volumes that come
across our desk. This has been especially true in light of the con-
stant push to increase production and reduce current levels of
pending claims.

I again want to thank you for the invitation to present this testi-
mony to the subcommittee. I realize the program is complex and
costly, but it is because it is so complex and costly that revision
should include front-line workers.

[The prepared statement follows:]
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Statement of Margaret Barnard
Member of AFSCME Local 3728, Council 62
Indianapolis, Indiana
before the
Ways and Means Subcommittee on Social Security
U.S. House of Representatives
on the
Social Security Disability Insurance Program
May 23, 1995

Mr. Chairman and members of the Subcommittee, I am Margaret Barnard, a
member of the American Federation of State, County and Municipal Employees
(AFSCME). AFSCME represents more than 1.3 million members natonwide. I work in
the Indiana Disability Determination Service (DDS) and I serve as a member of the Social
Security Administration’s (SSA) Internal Advisory Committee for the Social Security
Disability Process Redesign as the AFSCME representative. I also participated in the SSA
Task Team to study the Continuing Role of the Appeals Council.

For the past twelve years I have worked as a Disability Claims Adjudicator in the
Indiana DDS. My current caseload includes initial, reconsideration, childhood and
continuing disability review claims.

The issue of backlog of cases is one that is of great concern to all of us who
process claims. There has been a lot of publicity regarding the apparent slow processing
of claims. At the same time there has been a significant increase in the number of claims
filed. Both situations have caused great concern among those of us who attempt to keep
up with our workloads. It is apparent that the blame for the delays in processing has
been put on the adjudicators and other state agency front-line staff.

The disability claims adjudicators are the front line workers who have the contact
with the fargest number of stakeholders: claimants and services providers including
hospitals, physicians and educational facilities. We have the contact with the claimant for
clarification of such issues as tr dates of tr medication, sources of
treatment and the specific nature of the impairment. We explain to the family and other
concerned parties such issues as why additional exams may be needed, why information
is needed regarding functioning in relation to substance abuse, and depression or
residuals from a stroke.

While we are responsible for keeping the claimant as informed as possible,
problems arise when the claimant sometimes does not accept responsibility for keeping
adjudicators informed of their location. This adds to claim processing time because the
claimant must be tracked down. The following is an example which demonstrates many
of the frustrations we must deal with and which also demonstrates reasons for delayed
processing time resulting in backlogs. A claimant was denied at the initial level, 45 days
after application. The decision was sent to the original filing address by the SSA Field
Office that releases decisions. The claimant had moved but did not inform SSA. Several
months later the claimant went to the local SSA office in a new city and state to inquire
about his claim. He was informed of the denial and he filed for reconsideration. This
request was sent to the state agency in the state to which he had moved. By the time the
adjudicator in the new state received the claim, the claimant had returned to the city
where he had filed the initial claim. The claim was transferred back to the original state
agency. The adjudicator in the origjnal state agency tried to reach the claimant by
phone. Three to four weeks and five addresses later, contact was made with the
claimant. By this time the clai was complaining that the reconsideration process was
taking too long. He was told that several consultative exams would be needed and that
it was critical that he inform the adjudicator of any address change. The claimant
indicated that he would cooperate. Subsequently, the clai added two new
impairments to support his claim for disability. The adjudication of the second claim
took five and one-half months from the time it was sent to the adjudicator until the claim
was completed. The total time the reconsideration was pending was more than a year.
While this situation may seem exaggerated, such cases occur with some regularity and
are very costly in terms of time and resources.

1 would like to emphasize that we do not process the medical eligibility
determination by ourselves. We also rely upon other state DDS staff who assist us in the
decision-making process. We rely upon support staff to assist us with our adjudicatory
functions, and the medical and psychological consultants to provide the medical expertise
necessary to process a claim.
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We are the ones who perform the function of explaining to attending physicians
why it is truly cost effective to send records covering the potential condition rather than
to contract for an exam when the information is already available. We also explain why
20-year-old medical records are impormnt in the claim of a 42-year-old person with
developmental disabilities who is filing on the Social Security number of a retired or
deceased parent. We are the ones who must convince the treating source that records
covering substance abuse can be helpful in denial as well as allowance of the patient’s
claim.

We commend the Social Security Administration for attempting to address the
problems in the current system through the Disability Process Redesign. However, there
are some changes proposed in the Disability Process Redesign which address the issue
of backlog that cause us great concern. While the concept of a single decision-maker
may sound appealing, it will destroy the integrity of the program. The concept is based
on the premise that adjudicators can be trained to make the same decisions as a medical
or psychological consultant. One proposal for testing this concept requires three hours
of training for adjudicators to perform the function of a psychological consultant, who
has a Ph.D. or is a practicing psychiatrist. It is obvious why such a proposal would
eliminate the medical basis for disability determination. Such a foolhardy proposal does
not even warrant testing as part of the redesign implementation, We support the current
requirement that a medical or psychological consultant sign-off on claims.

In addition to the issues of backlog and delays, there is also the issue of the right
decision being made the first ime. In early SSA communications as well as several Task
Team reports, the clear inference has been that the decisions from the state agencies are
suspect because many of these decisions are overturned by Administrative Law Judges.
1 would like to highlight the cause of this problem for the Committee because the
perception that the state agencies are not making the right decision at the early
adjudicatory level is ubiquitous. The reason for the high reversal rate is due to different
methodologies applied at the state level and at the appeal level. Application of different
methodologies accounts for the large number of reversals at the appeal level.

The court decision in the Bryan Zebley claim has seriously affected caseloads in
state agencies, and subsequently resulted in backlog. Zebley broadened the parameters
of eligibility for childhood disability claims. The readjudication of hundreds of
thousands of claims that fall within the class as well as adjudication under new program
rules have had enormous impact not only on the Social Security Disability Programs but
also on several other systems. Educators who spend years working with children trying
to surmount learning disabilities feel undermined by further labeling of the students as
disabled. We spend a lot of time dealing with the irate families and administrators who
feel that such labels will inhibit the student from attaining their full potential and
interfere with their success in the workforce as an adult. The same is true for many
educators and physicians who are dealing with issues of Attention Deficit-Hyperactivity
Disorder. Many teachers are convinced that the child and their family can learn to deal
with the problems and gain control of the behavioral problems. Both teachers and
administrators express concern over the time and resources required to complete
repeated requests for reports regarding classroom functioning or current records. This
is especially true when the child is not receiving any special educational services.

Obtaining records from hospitals, physicians, schools, employers and mental
health facilities takes up a good portion of the workday. Hospitals are overwhelmed by
the volume and extent of requests, especially in large cities which have significant client
populations. We find it very frustrating that each entity has different rules and
expectations. The sources within the area/state are usually most easily accessed. Out-of-
state contacts, which are critical to a claim, cause delays in adjudication. The mobility
of the claimant has also added to the processing time. An adjudicator might be
requesting records from more than ten to fifteen sources in multiple states over a period
of years. We are very aware that this is a critical portion of the job and with the help
of support staff we ultimately complete the task. The demands of documentation
frustrate the vendors as well. We recommend the use of a uniform release form and
questionnaires to physicians and other vendors to improve the processing time.

Another cause of backlog is the increase in processing times for consultative
exams. In many instances the consultant does not submit the report in the proscribed
time period. In some states, it takes five to six weeks to process the paperwork.
Frequently, the consultative exam must be rescheduled because the claimant is unable
to make the scheduled appointment. The re-scheduling adds to processing time and
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results in frustration on the part of the consultant for the cancellation, often at the last
minute. The process of rescheduling can add another month to the claim processing.
This problem could be addressed through public education efforts to inform both the
medical community and the potential recipients of the program requirements.
Additionally, simpler medical forms and higher reimbursements for consultants would
alleviate the backlog in the paperwork.

Newer testing procedures used by attending physicians add to backlog of pending
cases. Often these newer tests and procedures are not accepted as documentation for
the claim because they do not meet program specifications. For example, a computer
printout of an electrocardiogram is not sufficient evidence for a claim. When a physician
submits a computer printout, the physician must be contacted and required to submit
the results of the test in a different format. Current practitioners become frustrated with
these requirements. This problem could be resolved by making changes in
documentation needed to process a claim.

The current influx of Continuing Disability Reviews has added to the increase of
backlog. The effect of these claims on the state agencies has yet to be addressed.

While caseloads have been increasing over the last five years, staff turnover has
increased in many states. The high turnover rate prevents some state agencies from
tackling the number of pending cases since it can take up to two years for an adjudicator
to become proficient in the complexities of the job. It is demoralizing for remaining staff
to see large numbers of newly trained personnel leave after eight or nine months.
Frequently the high caseload sizes cause the persons to move on to other jobs.

Some have suggested that an approach to attack the problem could be the long-
term use of overtime. The disadvantage of this approach is that this may result in
burnout of those employees who must do this work on a regular basis. There can be
a point of diminishing return in terms of energy available and effects on the personal
lives of staff members.

The Disability Process Redesign is of major concern to state employees who
process the medical portion of the disability claim for the Social Security Administration.
AFSCME members and other unions sought involvement with the Disability Redesign
Process as early as the summer of 1994. However, we were not permitted to be part of
the process in a formal way until Febiuary, 1995.

Those of us who work on disability claims are concerned about the program
costs. We are also taxpayers. We have many of the same concerns as those expressed
in the media, in public opinion polls and by Members of Congress. The program has
gotten out of hand with the level of documentation required for certain claims such as
substance abuse.

A major concern of those of us who work in state agencies on disability claims is
that we still are underrepresented in the whole redesign process. It is hard to
understand how the people who are responsible for a significant part of the program
have had such a limited role in ining ways to create a more-efficient, streamlined,
and cost conscious process. We care deeply about the work we do and about the
claimants we serve. We want to make the system more responsive to those in need of
services. However, without addressing all of the issues referred to above, the backlog
problems will not be solved and the Disability Process Redesign will not achieve the
desired results.

Thank you.
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Chairman BUNNING. Thank you very much.
Dr. Yates.

STATEMENT OF LYLE N. YATES, M.D., ON BEHALF OF THE
UNION OF AMERICAN PHYSICIANS AND DENTISTS

Dr. YATES. Good afternoon, Mr. Chairman and subcommittee
members. I am Dr. Lyle Yates. I am here representing the Califor-
nia Union of Physicians and Dentists. I have been a full-time em-
ployee as a medical consultant at our local branch for the past 5
years.

As a veteran of World War II, I had the G.I. Bill of Rights. That
was the only reason I got to go through medical school, so I am
very grateful to be here. I am a member of the American Medical
Association, the California Medical Association, my local county
medical association. I have been on the Physicians Advisory Com-
mittee of Blue Cross for the past 9 years. I was terminated from
that job because of term limits, and I think most of you know what
term limits are, referring to last month.

I am president of a 2,700-member Foundation for Health Care
and president-elect of our county medical association. I have been
serving on the Social Security Task Force for Reengineering in the
role of the medical consultant.

There are many points that I would like to stress as to the im-
portance of maintaining the medical consultant as a mandatory
part of the initial medical determinations of a claimant applying
for Social Security benefits. This process consists of reviewing the
records, determining if there is sufficient evidence on which to
make a determination, making a diagnosis, and then determining
the functional capacity of a claimant.

The new redesign process would allow a nonphysician called a
disability claims manager to make this determination and use a
physician as a consultant only when they deem necessary. The
Social Security Act, which we have heard several times and I will
not repeat, does require, however, that the impairment must result
from an anatomical, physiological, or psychological abnormality
which is demonstrated by mesilca]ly acceptable clinic and labora-
tory techniques. Medical consultants are uniquely qualified by their
background, their medical training, and their knowledge of the
Social Security program to ensure that this medical evidential re-
quirements by the law is met.

I would like to restrict my comments to three main points. First,
the current system. I have touched on the importance of the medi-
cal consultant. Currently, the medical consultant and the disability
analyst work as a team. There is a great variation from State to
State as to the input of the disability analyst on that team. How-
ever, in all cases, the medical consultant must do some review and
sign a form if the disability analyst has made some medical conclu-
sion that he or she agrees with it.

This dual approach is a set of checks and balances that ensures
accuracy and uniformity of the decision. To allow a disability ana-
lyst or the new disability claims managers to make these medical
judgments is an attempt to emulate medical judgment which has
basically come from our right to practice medicine.
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One of the goals of the new process set by the Commissioner is
to have the right decision the first time. This cannot be accom-
plished, in my opinion, by taking the medical consultant out of the
initial claim process. The actual time that it takes the medical con-
sultant to review that chart varies from minutes to hours. Other
duties of the medical consultants include collection of medical infor-
mation, calling treating physicians, ordering diagnostic tests in
which the claimant may have some chance of a risk, such as a
treadmill test, teaching on a daily basis, and doing some commu-
nity outreach.

The second point I would like to make is that of the claimant.
The claimant is the one that really benefits from this dual ap-
proach of the analyst and the medical consultant by a more uni-
form decision. In all jobs, there are those that do not know what
they do not know. This includes both the disability analyst and the
medical consultant. This set of checks and balances allows the
medical expertise of the physician and the program knowledge of
the disability analyst to ge used concurrently, and yet, they then
lap over to a second input by each at the other field.

Currently, every claimant receives this benefit in the participa-
tion of a medical consultant. It would be detrimental to the integ-
rity of the process if it was to be handled any differently. It would
be very difficult to explain to a claimant that some claims are re-
viewed by a doctor for a determination of medical disability and
others are not. You would only have to explain to those denied.

My third point, and this has been covered quite well, are the cost
factors. As I mentioned, the definition of disability will not be
changed and it is desired to keep the benefit payment ratio, that
is, the allowance denial ratio, equal. Medical consultants, with
their background, medical knowledge, knowing the natural course
of diseases, how injuries heal, are much more apt at denying claims
than someone without this medical expertise. With the new proc-
ess, the disability claims manager will be meeting face to face with
the claimant, and in so doing, human nature will make it less sub-
jective. If a medical consultant denied three additional cases every
2 years, it would more than pay for their salary.

I hope I have demonstrated to you from the standpoint of the in-
tegrity of the Social Securi? disability program, from the stand-
point of the claimant, and from the standpoint of cost, keeping a
physician in the medical decision is both cost effective and appro-
priate. I feel strongly that the review of a medical record, making
a diagnosis, determining a functional capacity of an individual is
within the scope of practice of medicine.

Thank you very much.

[The prepared statement follows:]
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TESTIMONY OF
LYLE N. YATES, M.D.

UNION OF AMERICAN
PHYSICIANS AND DENTISTS

Good morning Mr. Chairman and subcommittee members. I am Dr. Lyle Yates and I am
here representing California state employed doctors for the Union of American
Physicians and Dentists. It is a privilege to be here and be involved in this democratic
process. I am grateful to be an American. As a veteran of World War II, the GI Bill of
Rights made it possible for me to go to medical school. I am a member of the American
Medical Association, the California Medical Association, and my local county medical
society. I am board certified in general surgery and a fellow of the American College of
Surgeons. I have been on the Physician’s Advisory Board of California Blue Cross for
the past nine years, but term limits ended my participation last month. I assume most of
you are familiar with term limits. I am currently president of a 2300 physician foundation
for health care and on the State Board for the Statewide Foundation. I am president-elect
of our 2700 member county medical society. I am serving on the Social Security Re-
Engineering National Task Force on determining the role of the medical consultant.

There are many points that I would like to stress as to the importance of maintaining the
medical consultant as a mandatory part of the initial medical determination of a claimant
applying for social security disability benefits. This process consists of reviewing the
records, determining if there is sufficient evidence upon which to make a determination,
making a diagnosis, and then determining the functional capacity of the claimant. The
new re-designing process would allow a non-physician called a disability claims manager
to make this determination and use a physician only when they deemed it necessary. The
social security act requires that those entitled to disability benefits must have an
impairment that results from anatomical, physiological or psychological abnormalities
which are demonstrated by medically acceptable clinical and laboratory techniques.
Medical consultants are uniquely qualified by their background, medical training, and
knowledge of the social security program to ensure that these medical evidential
requirements of the law are met. In the re-design process it is stated that this definition of
disability will not be changed.

I would like to restrict my comments to three main points. First, the current system. I
have touched on the importance of the medical consultant in the medical determination.
Currently the medical consultant and a disability analyst work as a team. There is great
variation from state to state as to the extent of input by the disability analyst in the
medical evaluation. In all cases, however, the medical consultant must do some review of
the medical evidence and sign a form that if the disability analyst has done some of the
medical evaluation that they agree with it. This duo approach is a set of checks and
balances that ensures accuracy and uniformity of the decision. To allow a disability
analyst or new disability claims manager to make these medical judgments is an attempt
to emulate the medical consultant’s expertise and experience and literally takes medical
judgment from those licensed to practice medicine. One of the goals of the new process,
set by the commissioner, is to have the “right” decision the first time. This cannot be
accomplished by taking the medical consultant out of the initial medical evaluation. The
actual time that it takes the medical consultant to do this work is minutes, ranging from
perhaps five minutes to an hour. Other duties of the medical consultant include the
collection of medical information; calls to the treating physician; ordering diagnostic tests
which may have a chance of risk to the claimant, such as a treadmill test; teaching on a
daily basis to the non-medical personnel and some community outreach. These are
important but not as important as the medical review and adjudication of residual
capacity.
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This leads to my second point, the claimant. The claimant is really the one that benefits
from this duo disability analyst/medical consultant approach by a more uniform decision.
In all jobs there are those who “don’t know what they don’t know.” This includes both
disability analysts and medical consultants. This approach is a set of checks and balances
that allows for both the medical expertise of the medical consultant and the program
knowledge of the disability analyst to be used concurrently and yet overlaps for a second
input by each. Currently every claimant receives the benefit of the participation of a
medical consultant in their disability determination. The proposed re-design would
substitute an unproven process in an attempt to emulate the medical consultant’s
expertise. This will be detrimental to the integrity of the process and the claimant will not
get a uniform decision. It would be difficult to defend or explain to the claimant that
some claims are reviewed by a doctor for a determination of a medical disability and
others are not. Of course, you would only have to do it to those denied!

My third point concerns cost factors. As I have mentioned the definition of disability will
not be changed and it is the desire to keep the benefits payments neutral. That is, to keep
the allowance/denial ratio the same. According to SSA’s figures and using the fiscal year
1990 the average lifetime benefit of a claimant allowed was $79,000. Medical
consultants with their background, medical knowledge of the natural course of diseases,
and healing of injuries are more apt to deny claims than someone without that medical
expertise. In the new process the disability claims manger will be meeting face to face
with the claimant and in so doing, by human nature will be less objective. Disability
claims managers will also tend toward allowances because the next step in the process is
directly to the administrative law judge and they will not like to see many of their
decisions reviewed and overruled. The administrative law judge decisional process is
also very expensive. If a medical consultant denies three cases every two years it will
more than pay for their salary. '

I hope [ have demonstrated to you that from the standpoint of the integrity of the social
security disability program, from the standpoint of the claimant, and from the standpoint
of cost keeping a physician in the medical decision is both cost effective and appropriate.
I feel strongly that the review of a medical record, making a diagnosis from that review
and determining the functional capacity of an individual is within the scope of the
practice of medicine. Medicine can only be practiced by an M.D. Incidentally, the
American Medical Association and the Union of American Physicians and Dentists, and
all other medical organizations agree with this position. Medical consultant participation
in the claim will lead to the right decision the first time. It will ensure a quick and
streamlined process. Medical consultant involvement is cost effective and will keep the
program benefit neutral and reduce the risk of fraud.

Thank you for your time and attention. I would be glad to try to answer any questions if
you don’t make them too tough.
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Chairman BUNNING. Thank you, Dr. Yates.
Ms. Langele.

STATEMENT OF LINDA H. LANGELE, SUPERVISOR, DISABILITY

DETERMINATION SERVICES, JACKSON, MISS, AND
PRESIDENT, NATIONAL ASSOCIATION OF DISABILITY
EXAMINERS

_Ms. LANGELE. Thank you for inviting NADE, the National Asso-
ciation of Disability Examiners, to testify today. My name is Linda
Langele and I am president of NADE. I believe most of the sub-
committee members are familiar with NADE and the many times
we have previously testified before this subcommittee. Today, we
offer our perspective and knowledge for why there are backlogs in
the DIB and SSI disability programs and wish to comment on how
the proposed short-term and long-term initiatives might alleviate
the problem.

Some DDSs are current in their caseloads, but nationally, there
?re significant backlogs. There are several reasons for these back-
ogs.

First, there have been a huge number of filings in recent years.

Second, there has been a massive increase in the disabled child-
hood claims due to the Zebley court decision in 1990.

Also, reviews of large numbers of adjudicated claims as a result
of court decisions in the various districts have caused backlogs.

The ALJ decisions reversing DDS decisions have impacted. It is
obvious to all that the ALJs follow legal methodology, whereas
DDSs follow medical methodology to assess claimants’ medical sta-
tus.

NADE has been citing these differences in adjudication stand-
ards for years, but without success in getting changes in the pro-
gram. Unless and until all components, including OHA, use the
same medical standards, there can never be consistency in the ad-
judicative levels.

The fifth thing that has impacted on our backlogs is the SSI out-
reach programs which were initiated in the late eighties.

In addition to the backlois in the initial and reconsideration
cases, there also exists a backlog of CDR cases. If Congress is seri-
ous about conducting CDRs, then SSA should revisit the whole
CDR procedure and revise the medical improvement review stand-
ard to a baseline medical and/or mental performance level rather
than the demonstrated medical improvement requirement. Then
the medical improvement expected and medical improvement pos-
sible cases should be pulled expeditiously and reviewed. This will
rﬁquire a commitment and adequate funding in order to accomplish
this.

For more than 1 year, we have been hearing about the disability
program redesign. Many of the DDSs have been on task teams and
we have been working on the different aspects of this redesign
plgn. The following are some concerns we have about the proposal
today.

Re)(,iesi does not substantially address the discrepancies be-
tween DDS and ALJ decisions or the influence of the courts.

The adjudication office process appears to be extremely cum-
bersome and inefficient.
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The disability claims manager concept of a single individual han-
dling both medical and nonmedical aspects of a disability claim,
even with technical support, seriously underestimates the complex-
ity of both of these jobs.

The predecision interview increases process inefficiency and prior
experience with this concept has not lixeen demonstrated as effec-
tive.

There are a number of problems inherent in having claimants se-
cure their own medical evidence which have been only minimally
addressed.

Also included in this written testimony are some proposals that
NADE has in order to decrease these backlogs.

(Il appreciate the opportunity to be able to testify before you
today.

[TlYue prepared statement follows:]
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TESTIMONY OF LINDA H. LANGELE
NATIONAL ASSOCIATION OF DISABILITY EXAMINERS

Chairman Bunning and Members of the Subcommittee:

Thank you for inviting the National Association of Disability Examiners
(NADE) to testify today. My name is Linda Langele, President of NADE. Iam a
unit supervisor in the Mississippi DDS. I believe most of the subcommittee
members are familiar with NADE and the many times we have testified before this
subcommittee previously. :

We offer our perspective and knowledge for why there are backlogs in the
DIB and SSI disability programs, and wish to comment on how the proposed short
and long term initiatives might alleviate the problem.

Some DDS’s are current in their caseloads, but nationally there are significant
backlogs adversely impacting program performance. There are several reasons for
these backlogs.

1. There have been huge numbers of fillings in recent years. This has
occurred due to adverse economic conditions, reductions in work
force, jobs going off shore, etc. Workers file for assistance with
several programs including SSA disability. Increased claims also
have come from an aging population who believe they are “disabled”
due to vague physical or emotional problems. Further claims have come
due to expanded program criteria such as childhood claims and Drug
Addiction and Alcoholism claims.

2. There has been a massive increase in disabled child (DC) claims due
to the Zebley Supreme Court decision in 1590. This workload has
created monumental problems for the DDSs due to more labor
intensive case development required from school officials and
teachers, day care workers, and others to complete ADL’s, collect
school records and purchase more medical and/or psychological
examinations.

3. The results of court decisions in various districts have produced
conflicting interpretations of disability standards. Frequently these
decisions do not reflect medical understanding but rather legal
technicalities or social issues. These decisions frequently require
reviews of large numbers of adjudicated claims thus producing
unplanned and unfunded work loads. This problem will persist unless
and until the Congress passes legislation to create a Social Security
Court of Appeals which can produce rulings with consistent,
national interpretation of the legal and medical issues raised
in the appeals.

4. OHA/ALJ decisions reversing DDS decisions have also impacted the
work loads. 1t is obvious to all that ALJs follow legal methodology
whereas DDS’s follow medical methodology to assess a claimant’s

medical status. ALJ’s do not apply the same interpretation and
application of the regulations and medical listings. They follow the
conflicting district court rulings, as well as placing weight on the
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claimant’s appearance, and statements and arguments of counsel, while
cither not understanding the medical information or ignoring medical

facts in preference to personal opinions. This more favorable adjudicative
climate at the ALJ level has exponentially increased their case loads
because claimants and attorneys do not cooperate fully with the DDS--
choosing to wait until the case moves through the process to the hearing
level. In certain instances the passage of time produces a worsening of
claimant’s condition from what it was at the time of the DDS decision.

NADE has been citing these differences in adjudication
standards for years, but without success in getting changes

in the program. Unless and until all components, including
OHA, use the same medical standards there can never

be consistency in the adjudicative levels. The false perception
will remain that any denial by the DDS examiner which is
subsequently allowed by the ALJ was not the “right decision

the first time.” As a result of what is happening in the OHA
progr>m, the number of ALJ decisions has increased from 72,200
in FY 73 to 516,863 in FY 94, and currently there are more

than 800,00 claims awaiting a decision in OHA. The existing
ALJ backlogs and excessive processing time are the direct result
of liberal ALJ allowances.

ALJ’s are reported to-reverse about 75% of the DDS decisions.
However, a recent OPIR study showed that 59% of the ALJ
decisions are not supported by the objective medical evidence.
This is further reason for all levels of adjudication to use the
“one book™ approach. The Congress must decide what kind of
decision it wants. If you want DDS’s to adjudicate like ALJ’s
then we can do that—if SSA permits DDS’s a more liberal
application of interpertation and examiner discretion.

SSA’s efforts to reduce ALJ backlogs by utilizing the short term
initiative of screening units to locate and allow cases that ALJ’s
would be expected to allow has caused confusion and public
relations problems for the DDS. Cases that are reversed from the
DDS denial to an allowance by the screening units undermine the
credibility and consistency of the disability program.

5. SSI outreach programs, initiated in the late 1980's have contributed
to the increased backlogs. This outreach effort began mostly with
the homeless but has grown through the efforts of attorneys, social
workers, and others to the point of “over-reach”. Now we have drug
addicts, alcoholics, immigrants and charged or convicted felons whose
claims are being fed into the system and straining already over-worked
examiners. Hopefully recently passed H.R. 1214 may restrict some
of these claims--assuming that the Senate will pass similar legislation.
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CONTINUING DISABILITY REVIEWS

In addition to the backlogs in initial and reconsideration cases discussed
above, there also exist a backlog of Continuing Disability Review (CDR) cases that
are awaiting review. The Congress passed legislation in 1980 mandating that SSA
do 500,000 CDRs annually. However, adequate funding was not provided. Instead
only about 100,000 cases have been reviewed annually. The DDSs are further
hampered in reviewing CDR’s due to the Medical Improvement Review Standard
(MIRS) which requires that there be demonstrable improvement in the claimant’s
condition. Where the claim was originally allowed by an ALJ, many times it is
impossible to show that the condition has improved--thus only a limited number of
case reviews result in cessation. If the Congress is serious about conducting
CDR’s then SSA should revisit the whole CDR procedure and revise the Medical
Improvement Review Standard to a baseline physical and/or mental performance
level rather than the demonstrated medical improvement requirement. Then, the
Medical Improvement Expected (MIE) and Medical Improvement Possible (MIP)
cases should be pulled expeditiously and reviewed. This will require commitment
and adequate funding to accomplish

SSA DISABILITY PROGRAM REDESIGN

For more than a year we have been hearing about the Disability Program
Redesign or so-called Reengineering. Many in the DDS’s have been on task-groups
working on specific problems or tasks in the redesign plan. The more we see, the
less we expect it to make the process more efficient. In fact, we expect the
allowance rate to skyrocket and uniformity and quality to decline. The redesign
allowance rate may be the final act that bankrupts the system. The Congress must
be apprised of this.

The following are some concemns we have with the proposals to date.

1. Re-design doesn’t substantially address the discrepancies between DDS

and ALJ decisions or the influence of the courts.

2. The AO process appears to be extremely cumbersome and inefficient.

3. The DCM concept of a single individual banding both medical and
non-medical aspects of a disability claim—even with “technical support”--
seriously underestimates the complexity of both jobs.

4. The pre-decision interview increases process inefficiency and prior

experience with this concept has not demonstrated it’s effectiveness.

5. There are a number of problems inherent in having claimants secure their

own medical evidence which have only been minimally addressed.

In summary, we propose

1. Congressional actions to restrict the volume of claims, as has been
proposed by HR. 1214.

2. SSA must address the difference in the adjudication standards used by
OHA vs. the DDS. Put all adjudicative levels on the “one book™ concept
of disability evaluation.
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3. Congressional action should be taken to establish a Social Security Court
of Appcals which could bring significant uniformity to the decisicn-
making process

1. Provide sufficient funding to process the backlog of cases awaiting CDR
review.

w

Revisit and revise the Medical Improvement Review Standard, to permit
cessation of benefits when appropriate.

6. Proceed cautiously with the redesign process, especially relating to the
Disability Claim Manager (DCM) and Administrative Officer (AQO)
positions and responsibilities.

Mr. Chairman, we appreciate the opportunity to state our concerns on this
important subject. Thank you.
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Chairman BUNNING. Thank you very much.
Mr. Thomas.

STATEMENT OF JERRY A. THOMAS, PRESIDENT, NATIONAL
COUNCIL OF DISABILITY DETERMINATION DIRECTORS

Mr. THOMAS. I appreciate the opportunity to submit testimony on
behalf of the National Council of Disability Determination Direc-
tors.

We share the concern of the subcommittee members about the
backlogs which persist at the State DDS level and which are at a
crisis level at the Office of Hearings and Appeals. Because of the
hard work and dedication of the DDS staffs, most of the DDSs have
made significant progress in reducing, and in some instances, even
eliminating these backlogs.

In a recent survey of DDS directors, the vast majority reported
that the short-term initiatives initiated by SSA to reduce the back-
logs had no impact or only a marginal impact on the backlog reduc-
tion.

Most of the short-term initiatives proposed by SSA are designed
to reduce the backlog of claims pending at OHA. However, based
on what we have seen and heard, very few of us think these initia-
tives will significantly decrease these pending backlogs. In our
opinion, the 1nitiative identified as the cornerstone of the entire ef-
fort will not produce the dramatic reduction in pendings as hoped
for by the agency.

As we understand the initiative, SSA will authorize staff attor-
neys to review pending claims at OHA which have been identified
as those most likely to be reversed on the record by the administra-
tive law judges. After the review and a conference with the claim-
ant’s representative, if necessary, these staff attorneys, as well as
paralegal staff, will be empowered to issue fully favorable decisions
and only fully favorable decisions.

It is further our understanding that these decisions will not be
subject to any substantive quality review prior to effectuation and .
that SSA projects these staff attorneys will approve for payment 80
percent of all the cases they review. We feel that any such attempt
to allow our way out of the workload problem will fail, but only
after incurring staggering ongoing costs to the trust fund.

Since the bulk of the decisionmakers that SSA has at its disposal
are in the DDSs and all DDSs want to assist in reducing the back-
log at OHA, we suggest to SSA that as an alternative to this initia-
tive, OHA reman iack to the States those pending cases which
have been identified as most likely to be approved. The DDSs could
review those claims and approve for payment those claims that are
appropriate under guidelines issued by SSA.

For the claims that could not be approved under existing guide-
lines, if resources permitted, the DDSs could also obtain outstand-
ing medical reports and provide a rationale for the file to explain
why an approval was not possible. The unapproved claims could
then go back to OHA for their action.

This alternative proposal would make the claims easier to decide
at OHA and would enable the staff attorneys to carry out their nor-
mal and very important duties, one of which is decisionwriting,.
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One long-range initiative that impacts on the DDSs most is the
reengineering effort known as the disability process redesign. Our
organization has been very supportive of the redesign efforts.
Although we remain cautiously optimistic that the redesign effort
will meet most of its objectives, we feel the part of the process
which is almost universaliy recognized as the part most broken will
remain broken after all the redesign activities are completed.

Those of us inside the system view with amazement and those
outside the system view with sheer disbelief the phenomena of a
75-percent reversal rate that disability applicants enjoy when they
appeal to OHA after their denials at the DDS. Such a high reversal
rate just does not exist in a rational system. Nothing we have seen
or heard makes us believe the redesign process will adequately ad-
dress this dysfunctional part of the process.

We are very concerne(f that the redesign process will not change
the situation we are in now, with the DDSs following the stricter
interpretation of the law and the regulations as promulgated by the
agency and OHA following the more liberal interpretation of the
law and the regulations as enunciated by the courts.

Our membership feels this body, Congress, should tell the agency
how it wants the decisions made, should give the agency the tools
it needs to make the decisions that way, and to insist the agency
make them the way Congress wants them made. Specifically, Con-
gress should insist that SSA remedy the conditions that permit a
reversal rate at OHA of 75 percent of appealed cases.

With regard to the backlog of cases requiring review to deter-
mine whether disability benefits should continue, our association
has little to say other than the fact that we should do whatever is
required to get current with this caseload and keep it current. To
do so will require additional funding. The administration should re-
quest the funds necessary to do this and Congress should appro-
priate the necessary funds. To do less is a clear disservice to the
American public. Also, for the agency to be so knowingly in clear
violation of the law is embarrassing.

Although it would offer no help in dealing with the current back-
log, most of our membership favors, in concept, the notion of time-
limited benefits which, if enacted, could eliminate the problem for
the future.

I appreciate the opportunity to testify and would be glad to an-
swer any questions you may have. Thank you.

[The prepared statement follows:]
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REGARDING SOCIAL SECURITY DISABILITY CLAIMS BACKLOGS
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Mr. Chairman and Members of the Subcommittee, | appreciate the opportunity to
submit testimony on behalf of the National Council of Disability Determination
Directors (NCDDD), a voluntary managerial association of the directors and other
managers of the state Disability Determination Service (DDS) agencies.

The DDS’ share the concern of the subcommittee members about the backlogs
which persist at the state DDS level, and which are at a crisis level at the Office of
Hearings and Appeals. At no time during this decade have all the DDS’ been
funded or staffed to process all the applications we were projected to receive.
Because of the hard work and dedication of the DDS staffs, most of the DDS’ have
made significant progress in reducing or eliminating their backlogs. In a recent
survey, only six (6) of the forty-three (43) DDS’ responding reported that their
pending workloads will still be much too high by the end of the current fiscal year,
although another fourteen (14) reported their pending workioads would be
somewhat too high. Most often cited reasons for the high pending workloads were
the requirement to comply with mandated cumbersome procedures that do not
contribute to the quality of the decisions, and the lack of sufficient numbers of
trained staff. The vast majority reported the short term initiatives implemented by
the Social Security Administration (SSA) had no impact, or only a marginal impact
on the backlog reduction. We will be working with SSA to determine if we might
assist in helping those DDS’ with chronic workioad problems.

Most of the short term initiatives proposed by SSA are designed to reduce the
backlog of claims pending in OHA. However, based on what we have seen and
heard, very few of us think these initiatives will significantly decrease those
pending backlogs. Some of the initiatives, such as the realignment of the materials
in case folders by the DDS’, and the increased use of technology, should have
some long term positive impact on the pending workloads, and perhaps even some
marginal impact in the short term. However, in our opinicn, the initiative identified
as the cornerstone of the entire effort will not produce the dramatic reduction in
pendings as hoped for by the Agency. As we understand the initiative, SSA will
promote staff attorneys at OHA and authorize them to review approximately thirty
percent (30%) of the claims pending at OHA, which have been identified as those
most likely to be reversed "on the record" by the Administrative Law Judge (ALJ).
After the review and a conference with the claimant’s representative, if necessary,
these staff attorneys, as well as paralegal staff, will be empowered to issue fully
favorable decisions. It is further our understanding that these decisions will not
be subject to any substantive quality review prior to effectuation, and that SSA
projects the staff attorneys will approve for payment eighty percent (80%) of all the
cases they process. This initiative and others have led many in the DDS community
to believe that the Agency has decided that the only way to get out of this backlog
crisis at OHA is to "pay their way out.” Any such attempt to "allow our way out"
of the workload probiem will fail but only after incurring staggering ongoing cost
to the trust fund.
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Although | certainly do not purport to speak for the ALJs, those that | have
discussed this Initiative with feel this initiative may well slow down their output,
since these staff attorneys, who will be reviewing and paying claims, will be doing
so at the expense of their normal duties which includes writing decisions for the
ALJs. Also, the ALJs will be left with the more difficult claims to hear and decide,
to which they have no objection, but which will be more time consuming and which
will necessarily slow down their productivity. Also, once knowledge of this
procedure is "on the streets”, we feel it will produce a higher appeal rate by
claimants denied by the DDS, and consequently may well increase rather than
reduce the backlog at OHA.

The bulk of the decision makers that SSA has at its disposal are in the DDS’, and
all DDS’ want to assist in reducing the backlog at OHA. We are suggesting to SSA
that as an alternative to this initiative, OHA remand back to the states these
pending cases that have been identified as most likely to be approved. The DDS’
could review these claims and where appropriate under the guidelines issued by
SSA, approve for payment those claims where additional medical evidence was
submitted, or when there had been a worsening of the condition, or the claimants
vocational profile had changed since the previous denial. Other circumstances
could also dictate a favorable decision. For the claims that could not be approved
under existing guidelines, where resources permitted, the DDS’ could also obtain
outstanding medical reports and provide a rationale for the file that explained why
an approval was not possible.

The unapproved claims would then go back to OHA for their action. This
alternative proposal should make the claims easier to decide at OHA and would
enable the staff attorneys to carry out their normal and very important duties. Only
one (1) of the DDS’ responding to our survey said they would not be able to assist
in this effort, and nine (9) said they were not sure. Some of the states that could
assist would need additional resources.

The two long range initiatives that impact on the DDS’ most are the reengineering
effort known as Disability Process Redesign (DPR), and the plan to install a new
computer system (RDS) in the DDS’. Our organization has been very supportive
of the redesign efforts. We have furnished members of our staffs to work on the
redesign plan and on the implementation teams, and have offered our DDS’ as pilot
sites to test out parts of the redesigned process. Although we remain cautiously
optimistic that the redesign effort will meet most of its objectives, we feel the part
of the process which is aimost universally recognized as the part most "broken"”
will remain "broken" after all the redesign activities are completed.

Those of us inside the system view with amazement and those outside the system
view with sheer disbelief, the phenomena of a seventy-five percent (75%) reversal
rate that disability applicants enjoy when they appeal to OHA after their denials at
the DDS. Such a high reversal rate just does not exist in a rational system.
Nothing we have seen or heard makes us believe the redesigned process will
adequately address this dysfunctional part of the system. In fact, what we have
seen and heard leads us to believe the attempts to fix this anomaly will, only at
best, partially do so, and will actually put the trust fund at greater risk than it is
now. One of the principles of the redesign is that the right decision will be made
the first time in the redesigned process. We interpret this to mean that some of the
claims currently approved by OHA will be approved earlier in the application
process by the DDS’. This will be accomplished by unifying the presentation of
SSA policy, and by implementing a comprehensive quality assurance system which
will supply the DDS’ with sufficient feedback on how well the policy is being
followed. However, since the DDS’ will be following the law, the regulations, and
the rulings as interpreted by the Agency, and OHA will continue to follow the law,
the regulations, and the rulings as interpreted by the federal Circuit Courts of
Appeal, and in many instances the federal District Courts, the discrepancy in
decision making between the DDS’ and OHA will continue to exist, since SSA does
not have the authority or the will to enforce its policy interpretations at the OHA
level.
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We are very concerned that the redesigned process will not change the situation
we are in now with the DDS’ following the stricter interpretation of the law and the
regulations as promulgated by the Agency, and OHA following the more liberal
interpretation of the law and the regulations as enunciated by the courts. Our
association membership feels this body, Congress, should tell the Agency how it
wants the decisions made, should give the Agency the tools it needs to make the
decisions the way Congress wants them made, and to insist the Agency make them
that way. Specifically, Congress should insist that SSA remedy the conditions that
permit a reversal rate at OHA of 75% of appealed cases.

The NCDDD is quite concerned that the success of the redesign rests on a number
of necessary enablers, one of which is the development and implementation of a
new and highly sophisticated hardware and software system in all the DDS’ and the
SSA field offices. Although this new system could eventually yield significant
savings in staff resources, it will be exceedingly difficult and exceedingly
expensive to develop and implement. Any loss of commitment by the Agency or
reduction in funding by this body could well ensure the failure of the redesign
efforts.

With regard to the backlog of cases requiring review to determine whether
disability benefits should continue (CDRs), our association has very little to say
other than the fact that we should do whatever is required to get current with this
caseload and to keep it current. To do so will require additional funding. The
Administration should request the funds necessary to do this, and Congress
should appropriate the necessary funds. To do less is a clear disservice to the
American Public. Also, for the Agency to be so knowingly in clear violation of the
law is embarrassing. Although it would offer no help in dealing with the current
backlog, most of our membership favors in concept the notion of time limited
benefits, which if enacted, could eliminate the problem for the future.

| appreciate the opportunity to testify on behalf of the National Council of Disability
Determination Directors, and will be glad to attempt to answer any questions you
might have. Thank you.
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Chairman BUNNING. Thank you for your testimony.

There are five of you on this panel and, according to what I have
heard from your testimony, maybe you are an exception, Mr,
Thomas, but you think the_.short- and long-term redesign program
that SSA is talking about will not, in your opinion, do anything to
solve these problems, or if it will, it will just temporarily? That is
the testimony I get from you. Is that pretty correct?

Mr. THoMAS. The problem of the higher reversal rate at OHA,
that is correct, it will not address that.

Chairman BUNNING. You are on the front line making the initial
determination. As the process continues, even in the redesigned
process, you are still not going to have the ability to make the ini-
tial decision without it being overturned later on.

Mr. McCasLIN. That is correct.

Chairman BUNNING. Is that what I am hearing from all of you,
generally?

Mr. McCaAsLIN. The most serious problem that I think has been
brought up repeatedly today is this differential between the ALJ
decision and the initial decision. That is not effectively addressed
in the redesign. We are talking the year 2000.

Chairman BUNNING. That is what I thought.

Let me ask you, Doctor, and you do not have to answer this, but
I am interested to know how you became a medical examiner and
who appointed you and how you got your job.

Dr. YATES. I applied for t{e job. About the time that I thought
I had done all the surgery that I needed to do, why, I applied for
the job and made——

Chairman BUNNING. With SSA?

Dr. YATES. Yes.

Chairman BUNNING. With the Social Security Administration?

Dr. YATES. I work for the State disability organization, DDS.

Chairman BUNNING. The State, then, is the one who hired you?

Dr. YATES. Yes, sir.

Chairman BUNNING. Then that confirms my deepest suspicion
that it could be a position that is a patronage position. I am not
saying yours is. '

Dr. YATES. I think I need to clarify, Chairman Bunning. I just
review charts. I do not examine patients.

Chairman BUNNING. You review charts?

Dr. YATES. Yes. I am a medical consultant——

Chairman BUNNING. Let me ask you the question, then, in Cali-
fornia, who does the medical exams?

Dr. YATES. A chart is developed, much as has been explained, a
chart is developed. If there is sufficient medical evidence in that
chart, it immediately goes through the process. The disability ana-
lyst looks at it, myself, a consultant, looks at it, and a decision is
made. If that chart does not have sufficient information, there are
several ways that we get that information. Sometimes I call the
treating physician and ask for information that is not reflected in
the record. Sometimes, if that information is not available or you
need a specialist, we hire a consultative examiner. I think this is
the doctor

Chairman BUNNING. That is the one I am interested in.

Dr. YATES. That is the one you are interested in.




126

Chairman BUNNING. That is the one I am finding in Kentucky
goes to various very good friends of the Governor and other people.

Dr. YATES. I come from California. The consultants that we get
for that information can be the consulting physician, can be a spe-
cialist in that field that may be there, but most of it is done by
panels of doctors who have agreed to work for these miserable
wages, namely about $95 for a complete history, physical examina-
tion, and will send us a report. These are panels of doctors that
will do that for us.

Chairman BUNNING. GAO testified that allowances have gone up
because of the changes in the law regarding mental impairments
and pain. Can f'ou explain this a little more, any of you? Can you
explain it a little more and tell us how you believe the adjudication
of these claims based on mental impairments or pain has changed?

Mr. McCasLIN. The basic change has been a greater influence on
subjective findings versus objective findings.

Chairman BUNNING. That would come at the latter stage?

Mr. McCaAsLIN. It could manifest itself at any point in the proc-
ess, ]but it appears that it takes much greater weight at the ALJ
level.

Chairman BUNNING. Mr. Jacobs.

Mr. JacoBs. Ms. Barnard, I acknowledge that we are either
blessed or cursed by residence in the same city, like most cities, a
little of both, I guess.

Chairman BUNNING. The same district.

Nl[r. ?JACOBS. The same district. When did the backlog begin to
evolve?

Ms. BARNARD. I think we were aware of it in Indiana with the
Zebley cases, the readjudication of the Zebley cases and the adju-
dication of childhood claims based on the parameters that we were
given at that time. We had to change our whole mindset and how
we dealt with childhood cases.

Mr. Jacoss. Do you find it a coincidence that the backlog began
to build up about the time they let 17,000 employees go in the
eighties?

Ms. BARNARD. No.

Mr. JacoBs. That is not just a coincidence?

Ms. BARNARD. I do not see any relationship. In our situation, we
see it as related to that claim.

Mr. JACOBS. My recollection was that the theory was quite valid,
that automation would allow diminution in the human staff, but
the problem, as I recall, was that every time there was a new Com-
missioner, and they more or less chain-smoked them at that time,
they would go another place in the river and start to, build the
automated bridge, so they were always backing up to get a new
start. Whereas the RIF-ing went off on schedule, the automation
fell badly behind and that is where the crunch came.

Ms. BARNARD. That may be true at the Federal level, but at the
State level—

Mr. JacoBs. Does anyone else have an opinion about that?

Mr. THOMAS. I do not see it contributing at the DDS level.

Mr. Jacoss. It is all history, I guess, but the past is prolog, too,
is it not, and produces backlog.
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Somebody testified this morning that one of the reasons for the
reversal rate is that the files themselves gather information along
the way. I do not quite understand that. Let us say a log falls on
me—I am out here cutting trees or something—and breaks me in
half and I am a paraplegic. What evolves from that that you do not
know at the initial consideration?

Ms. BARNARD. If you were a paraplegic, you would be allowed.

Mr. THOMAS. Mr. Jacobs, I do think that contributes in some
small way to the reversal rate. However, I think there have been
very good studies done that have shown that the preponderance of
;,‘he reversals occur because of a different interpretation of the same

acts.

Mr. JacoBs. That is what I suspect. For instance, let us say I am
a little bit luckier and I just pull my back or something like this.
Is there anybody in the room who has not done that? Is there any-
thing to be said for preparing your case a little better before you
apply in the first place, getting your information together?

Mr. McCAsLIN. That would be something that would help both
the claimants and the process entirely.

Mr. JacoBs. How would you go about that? Those with insuffi-
cient files need not apply until it becomes sufficient.

Mr. McCASLIN. It is my understanding that under the Social Se-
curity Act, the claimant has an underlying responsibility to help
provide evidence, and I think that is something that we can im-
prove on, especially if we can convince the public that by doing
that, their outcome might be enhanced.

Mr. JacoBs. What if we convinced the public that they have to
do that. Is there a statutory step that might be taken?

Ms. BARNARD. The advocate groups would say that this particu-
lar claimant may not have the capability to go to——

Mr. JacoBs. How does that person get the capability over time?

Ms. BARNARD. That is where the advocate might come into play.

Mr. JAcoBs. Is there any resonance in what I am saying here?
Is that a possibility, that you could make a big difference if you
just said, do not come down to the office, do not make your claim
until you round up your doctors and round up your photographs
and x rays and so on. Why do it halfway at the beginning?

Mr. THoMAS. I think that would be in enforcement.

Mr. JacoBs. Out in Indianapolis they say, a hint to the
wisecracker is sufficient, and we might give that some exercise.

Ms. BARNARD. When I get a claim, I have direct contact, at least
by the phone, with, I would say, 99 percent of my claimants. They
quickly, because I send them letters for various things, learn my
number and often keep it for use afterward. So when I am doin
a predevelopment call, I go through and clarify and say, you ne
to do these things.

Mr. JacoBs. Good.

Ms. BARNARD. It does not always work, though.

Mr. Jacoss. I think that maybe there is just a possibility that
we can write that down. You cannot get into the movie until you
get a ticket.

Ms. LANGELE. Right now, though, Mr. Jacobs, it is important to
understand that anyone going into the Social Security office can
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apply for disability for any impairment. For anything they believe
is disabling, an application must be taken.

Mr. Jacoss. I am just saying, why allow the filing of an applica-
tion until there is sufficient accumulation of the evidence required
to make a determination?

Ms. LANGELE. We agree.

Mr. McCasLIN. That would enhance the process dramatically.

Mr. JacoBs. Why do we not think about that a little bit? Thank
you.

Chairman BUNNING. Mr. Christensen.

Mr. CHRISTENSEN. Thank you.

Dr. Yates, I want to question you in light of the fact that I would
not expect you as a medical doctor to come here and to for one mo-
ment say that the consultants would do a better job or could do the
job, but there has to be some reasoning on why the redesign proc-
ess has proposed going to the consultant.

Is there anyboc%y on this panel that would sugﬁest that there is
any reason why we should go to this other method? It is kind of
biased coming from the medical doctor, that we need to protect the
medical doctor and we need to continue with this diagnosis before
we go on. Is there anybody who would have any other opinion on
this or not?

Mr. THOMAS. I may have a contrary opinion. I think there are
significant numbers of cases that can be adjudicated without medi-
cal involvement. The key is, as the Doctor said, in knowing where
the line is and being able to recognize those which are beyond your
expertise. But I do not think the redesign process has any intention
of eliminating the physician from participation in the case when it
is necessary.

Mr. CHRISTENSEN. Mr. McCaslin, in your testimony, you said
that you approved a leg fracture disability claim in which full heal-
ing did not occur within 12 months. You and I both know that a
leg fracture will probably heal and will probably be 100 percent,
maybe not within that 12-month time, but then you go on to say
that that person will probably never have a CDR, will never have
a review process, maybe never, or highly unlikely, anyway, and
that person, if he is gaming the system, could stay on disability
payments for a long time if not indefinitely.

As the disability specialist, should we give you more autonomy
to make the decision? I know you were following the law. They
were not healed within that 12-month period, so fully, under the
law, they were eligible for disability payments. Should we change
the law to give you, who is out there in the field, right there on
the fighting line, more discretion to make that decision, because
you know 1n this case of this leg fracture that that person is not
going to be disabled for life?

Mr. McCasLIN. I think, to answer that, a step in the right direc-
tion would be for Congress to consider time-limited benefits in se-
lected impairment areas. This would be a classic example, where
the person would be granted benefits with a closeout date. You will
stop getting the benefits on this date, based on the expectation of
recovery.

Right now, the onus is on the administration of the Social Secu-
rity program to prove that you have gotten better, that you have
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recovered. That is something that, I think, in my visits here, is
under consideration. I think it has merit, it would be something
new, and it would respond to this scenario. '

Mr. CHRISTENSEN. Mr. Chairman, I think that this is something
we ought to look at and go after, because I think there is a lot of
value to this idea that Mr. McCaslin has brought. I know it is not
something new that you just discovered but it is something that we
ought to look into.

hat is all I have, Mr. Chairman.

Chairman BUNNING. Mr. Payne.

Mr. PAYNE. Thank you, Mr. Chairman.

I was pleased earlier to hear that Dr. Chater and her staff are
looking into a way to make this process work better. I think this
has been going on for quite a long time, and I aﬁplaud the fact that
things are happening and about to be done. I think you all are, as
has already been said, on the front line, and mayge understand
this as well as anyone in terms of the process and how it might
be fixed.

I will just ask this question generally. Do you generally know,
when you deny someone, that they are very likely, when they go
to the next process and when they go to the administrative law
judge, to be found favorably upon? Is that something you are aware
of?
Mr. McCasLIN. The statistics would bear that out, and so we
havle learned over time that the probability of those that ap-
peal—

Mr. PAYNE. It is not only the probability, but do you know that
this person likely is going to be successfulyand this person is not?
Is it apparent as you go through this process what the likely out-
come will be 10 months from now or however long it is?

Mr. McCasLIN. There are instances where we feel if we had some
greater latitude that that is an ap{)ropriate allowance and it really
should not be going on to the next level.

Mr. PAYNE. What is the latitude that you would need? What is
it specifically that you could be given that would address that need
at your level?

Mr. McCAsLIN. I think that clearer standards within the regula-
tions reﬁarding establishment of functional capacity, those would
go to help us in that area. It is not an easy or simpie question to
answer,

_ Mr. PAYNE. Would you say that again? Clearer standards regard-
ing——

Mr. McCaASLIN. Specific regulations on how we view a person’s
functional capacity, despite having a disability.

Mr. PAYNE. Does anyone else have an opinion about that same
question?

Mr. THoMAS. I would just like to second what he said. When the
case is at our level, in very few instances do we find that a person’s
impairments preclude the full range of sedentary work, if they do
not meet or equal the medical listings. We find a very small per-
centage of them preclude a full range of sedentary work. However,
at the OHA level, they will look at the same case and say that a
complete and full range of sedentary work is precluded in almost
60 percent of the cases.



130

Mr. PAYNE. So how do you fix that problem? You are both looking
at t}?1e same criteria and making different judgments, is that cor-
rect’

Mr. THOMAS. It depends on whether you want to follow the opin-
ion and advice you get from the medical consultant or whether you
want to follow the advice from the courts.

Mr. PAYNE. It was said earlier today that one of the problems,
and I think you all have said this, too, is that you really have two
different standards. You say you are working on medical informa-
tion and at the next level they work on legal information. But to
bring this together, to have the single manual that was talked
about that everybody is singing from the same, not only the same
hymnal but hopefully the same page, then that is a very positive
step in the right direction?

Mr. THOMAS. Yes, I think it is a step in the right direction, but
I would hasten to say that it is not enough. It will not correct the
problem. I do not see any mechanism in the redesign process that
will limit the administrative law judges’ discretion in following the
dictates of the court.

The SSA is faced with a true quandary here. If they allow the
DDSs to operate under those same guidelines, then they are going
to increase the number of people that are approved for benefits. We
are going to allow more, and I do not think the administrative law
judges are going to allow less, so I think we are going to signifi-
cantly increase the number of people on the rolls if that occurs.

Mr. PAYNE. Are there any other comments about that?

Ms. LANGELE. I have adjudicated claims for 15 years and there
have been instances where my hands are tied and I knew beyond
a shadow of a doubt that if this claimant could get to the adminis-
trative law judge level, they would be allowed, and I have gone so
far as to make sure that they understood the appeals process so
that they would go on and be justifiably put on the rolls.

Mr. PAYNE. But in that instance, many months then transpire
and much happens in that individual’s life until they can finally
get that approval.

Ms. LANGELE. It takes a long time and I told them to be very
stoic with the situation and get on to the ALJ level.

Mr. PAYNE. Thank you very much.

Thank you, Mr. Chairman.

Chairman BUNNING. I have a question of Ms. Langele. You
brought up the fact that you think the disability backlog started
with the SSI outreach in, what, 1989?

Ms. LANGELE. That was in the nineties. It certainly contributed
to it. I believe during the SSI outreach program, SSA was going out
and securing applications from many people that we had not tar-
geted before, the homeless, the drug addicts. We were basically

Chairman BUNNING. Then you would basically say that that is
the reason that that program has kind of exploded, since the out-
reach program?

Ms. LANGELE. That is part of it.

Chairman BUNNING. I want to thank you all for coming today.
We appreciate your front-line testimony about what is really hap-
pening. Thank you.
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We have one more panel for today, if they would step forward,
Judge Ronald Bernoski, Demos Kuchulis, and James Hill.
Ronald, if you would Begin, I would appreciate it.

STATEMENT OF RONALD G. BERNOSKI, ADMINISTRATIVE LAW
JUDGE, OFFICE OF HEARINGS AND APPEALS, SOCIAL
SECURITY ADMINISTRATION, MILWAUKEE, WIS.,, AND VICE
PRESIDENT, ASSOCIATION OF ADMINISTRATIVE LAW
JUDGES, INC.

Judge BERNOSKI. Mr. Chairman, thank you for the opportunity
of testifying here today. My name is Ron Bernoski. I am an admin-
istrative law judge with the Social Security Administration, and I
appear here in my capacity as the vice president of the Association
of Administrative Law Judges. We represent the judges in the
Social Security Administration.

We share the concern of both the Congress and the agency with
the Social Security case backlog. In fact, in August 1993 we pre-
sented a position paper to the National Performance Review which
included suggestions for reform, and many of these are stated in
our paper.

We are concerned with the current crash program to address this
backlog because the agency has the means to know, and has
known, of this backlog for some time.

I will comment upon the initiatives of the agency to address the
backlog. We have concern with the short-term disability project,
particularly action seven. We believe that this is an attempt to
“pay down” the backlog. This plan will have an adverse effect on
both the claimant and the trust fund, which we have described
more specifically in our paper.

I would like to focus on the lack of legal sufficiency of action
seven. It gives the staff attorney a role which infringes upon the
APA, or Administrative Procedure Act, jurisdiction of the adminis-
trative law judge. It is clear that once Administrative Procedure
Act jurisdiction attaches to a claim, that the Commissioner can
only take one of three actions. At that time, the Commissioner
must either decide the claim herself, assign it to a commission that
isdwithin the agency, or assign the case to an administrative law
judge.

11‘;g is also clear that Administrative Procedure Act jurisdiction
attaches in Social Security cases with the filing of the request for
hearing. The regulations further provide that no part of an admin-
istrative law judge’s duty can be assigned to a nonadministrative
law judge.

The proposed regulation in action seven clearly violates this reg-
ulatory standard when it states as follows: “The staff attorney shall
exercise these functions performed by an administrative law judge
under section 404.1520 and 1546.” This provision clearly violates
the existing regulations.

Since the SSA regulations do not provide any interim jurisdiction
after the DDS adjudication, this is an improper infringement on
both the law and the regulations.

I will also briefly comment on other legal problems with action
seven. It violates the rotational rule with relationship to assign-
ment of judges to cases which is required under the Administrative
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Procedure Act. It violates the ex parte communications rule under
the Administrative Procedure Act. It was implemented without pro-
mulgating regulations, and it creates an inconsistency in the han-
dling of drug and alcohol cases.

Action seven, Mr. Chairman, is just the opposite of the initiatives
of the eighties. There, the goal was to deny cases. Here, it is to pay
claims. This shows the value of the administrative law judge who
stands as a buffer between the pendulum of political tides.

I will next comment upon the proposed reorganization of the Of-
fice of Hearings and Appeals and I will focus on two of our con-
cerns.

First, the plan states that it will discourage or preclude case de-
velopment by the administrative law judge. This creates several

roblems, First, it is contrary to the requirements of a de novo

earing. It will also lead to poor hearing records, which will have
a direct adverse effect upon the trust fund, and the case law clearly
mandates that the judﬁe complete the record.

Second, the plan calls for a clarifying and redefining of the Ad-
ministrative Procedure Act. We suggest that the Administrative
Procedure Act provides the type of legal process that the American
people expect from the government. The rule of law has served well
in protecting both the claimants and the trust fund. In the eighties,
our judges stepped forward to protect the claimants, for which they
were recognizeg by the American Bar Association. Now, we are
stepping forward to protect the trust fund.

The independent decisionmaker, Mr. Chairman, is the corner-
stone of administrative law. It provides fairness and dignity to the
process. As this system now begins to chan%e and private sector
techniques are considered, such as vocational training and condi-
tional awards, it is even more important to have skilled adminis-
trative law judges with judicial discretion. The basic integrity of
the system will rely on the credibility of the judges.

In closing, I ml{ say there is no substitute for the protections
provided to the American people by the Administrative Procedure
Act. This concludes my statement.

I would also like to, if I may, just offer into the record a letter
that was prepared by our president, Mel Cleveland.

Chairman BUNNING. Without objection.

[The prepared statement and attachment follow:]
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TESTIMONY OF RONALD G. BERNOSKI
ASSOCIATION OF ADMINISTRATIVE LAW JUDGES, INC.

My name is Ronald G. Bernoski. 1am an administrative law judge who for the last fifteen
years has been assigned to the Office of Hearing and Appeals of the Social Security
Administration in Milwaukee, Wisconsin.

I appear before you in my capacity as the Vice President of the Association of
Administrative Law Judges, Inc., (Association) which is a professional organization having
the stated purpose of promoting full due process hearings to those individuals seeking
adjudication of controversies within the Social Security Administration (SSA) and the
Department of Health and Human Services.

I. SSA DISABILITY BACKLOG

The Association has a long history of promoting administrative due process for both the
claimant and the government. The Administrative Law Judge (ALJ) has the legal
responsibility of “wearing three hats” at each hearing. The Judge must protect the legal
interests of both the claimant and the government while also providing a full and fair
hearing for each party. A decision is then issued by the judge which is required to be
based upon the evidence of record (Sec. 405 of title 42 USC).

The Association has long shared the concern of Congress and the Agency with the SSA
disability claims backlog. In August 1993 we prepared a paper for the National
Performance Review of Vice President Gore which addressed the issues of proposed
reform of the SSA disability adjudicative system. We recommended that the existing
problems in the claims system could not be remedied until two events occurred: First, that
the agency be required to follow a single disability standard at each level of claims
adjudication; and Second, that control of the hearing process be restored to the judges .
We then made fifteen recommendations, some of which have been or will be
implemented. Those recommendations not implemented are as follows:

1. Passage of the “ Reorganization of the Federal Administrative Judiciary Act”
(8.486) to accomplish economies of scale, elimi layers of g ensure the
independence of adjudicators from improper agency influence, and streamline the
personnel structure by replacing it with an efficient system with a lower supervisor-to-
staff ratio.

2. Require the agency to adhere to all provisions of the 1984 Social Security
Disability Reform Act, in particular those requiring uniform standards of adjudication at all
determination levels.

3. Require the agency to discontinue inconsistent policies which impact adversely
on the hearing process. .

4. Improve the quality of appellate review of ALJ decisions, to provide for
decisions of precedential value and thus a uniform system of disability law.

5. Fund and require the agency to perform continuing disability reviews to assure
that only those who remain eligible continue to receive benefits.

6. Require vocational rehabilitation in cases where such rehabilitation is likely to
result in a productive work life for the claimant (e.g., those whose condition is expected to
improve, or who are disabled by vocational factors rather than at “listing” level severity).

7. Reconcile the provisions of the Americans With Disabilities Act with those of
the Social Security Disability Act.

8. Close the evidentiary record after the ALJ hearing.
9. Streamline the decision writing process by, for example, providing for oral

decisions from the bench; entry of minute orders; or authorizing judges to order claimant’s
counsel to prepare a proposed decision in cases where the claim is approved.
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We suggest that consideration can also be given to reviewing subjects such as the SSA
treating physician rule, the SSA pain standard, prospective closed periods of disability and
burden of proof rules. The current backlog in SSA disability claims has been caused by
many factors which has led to the large increase of disability claims that has
overwhelmed the processing capacity of the system. The agency has also not permitted
the disability claims system to develop and evolve into an administrative adjudication
system which is based upon the full flow of the legal process. The agency has not been
willing to accept the concept of judicial review and has been extremely reluctant to follow
the precedent of federal circuit court decisions. The agency has not been active in
pressing for required changes in the law and has not pursued required reforms through
either case law or statutory changes. The agency has instead attempted to achieve
substantive legal change by procedural methods. These procedural methods have been
attempts to direct the claims process by asserting more control over the decision making
process. The methods have taken the form of adopting medical vocational rules (grids),
implementing “negative listings”, implementing hearing office staff reconfiguration,
adopting the Bellmon review and implementing quality assurance programs. The agency
has failed to recognize that substantive reform can not be accomplished by procedural
means and each time the agency has attempted to assert more control over the decision
making process it has lost control by reason of subseq court challenges by clai

We believe that the SSA disability claims process should be modeled after state workers
compensation programs where the systems are permitted to grow and mature with case
law and statutory changes.

This suggestion is supported by the recent Proposed Long Range Federal Court Plan
(March 1995) which included a recommendation that “Congress and the agencies
concerned should take measures to broaden and strengthen the administrative hearing and
review process for disputes assigned to agency jurisdiction, and to facilitate mediation and
resolution of disputes at the agency level” (Recommendation 9 at page 32). We are
concerned that some elements of the Resigned Plan are again directed at “controlling” the
decision making process instead of at substantive reform. .

II. SHORT TERM AND LONG TERM INITIATIVES

A. SHORT TERM INITIATIVES:
The Association has concern with the recent implementation of the Short Term Disability
Project (STDP) by the Office of Hearings and Appeals (OHA) of the Social Security
Administration. We have particular concern with Action #7 of this initiative. The project
is scheduled to last until December 1996. Action #7 removes about 560 trained staff
attorneys and paralegals from their support function as decision writers for administrative
law judges and places them in a role of claims adjudicators to pay claims. They will
assume this responsibility after the clai has filed the request for hearing and will
perform this function without administrative law judge supervision. Only after the claim
has been paid will the file will be sent to the respective Hearing Office Chief Judge for
dismissal of the request for hearing. This initiative is being developed simultaneously with
the SSA Redesign Plan which contains the position of an Adjudication Officer (AO) which
has functions similar to those performed by the staff attorneys and paralegals under the
STDP. In addition, both of these projects are d to be impl d without hiring
new personnel and may be resourced from existing OHA staff.

We are of the opinion that the STDP (particularly Action #7) will have an immediate and
direct adverse effect on both the claimant and the trust fund, which is more particularly
described as follows:

a. Adverse impact on the trust fund.

1. The initiative only allows for the payment of claims. The project
can only be a success if a large number of claims are paid. It is an attempt to “pay down”
the case backlog. We believe the result will be an increase in favorable claims with more
cases being paid, as compared to the payment rate under the present administrative law
judge system. This in turn will have an adverse effect on the Medicare fund, on general
funds from which SSI claims are paid and on Medicaid funds because SSI recipients are
entitled to Medicaid (the Association has addressed these issues in a letter to the
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Commissioner). It should be further noted that the staff attorneys and paralegals will not
receive any additional training before they start to perform this adjudication function. The
goal of the agency is to pay 200,000 cases by this “fast track method” by December 1996.
We have been advised that each claim has a value of about $80,000 which may result in a
long term payout of about 16 billion dollars.

b. Adverse impact on claimants.

1. The initiative will take about 560 trained decision writers from
the administrative law judges and replace them with about 170 writers, many of whom are
untrained. This transfer of personnel will result in a reduction of support staff for the
judges and will cause a backlog in the issuance of final written decisions after the hearing.
Many of these writers are from the Appeals Council, and we believe that the Appeals
Council will experience a case backlog from this transfer of personnel functions. The end
result will be delay for the claimants.

2. The Reconsideration Denial does not include a notice which
advises the claimant of the third level of review, in select profile 3 cases, prior to the ALJ
hearing. We believe that this lack of notice may be construed as a denial of due process of
law and may become the basis for class action litigation. We are concerned with the
impact that successful class action litigation may have upon an already overloaded
disability claims system.

3. We understand that disability claims based upon drug and alcohol
addiction are included in the select class of cases and are thereby considered to be a
potential basis for “fully favorable” decisions. We further note that drug and alcohol
cases have been determined to be less than “fully favorable” as a matter of law under the
recently promulgated regulations which implement the drug and alcohol legislation
adopted by the 103rd Congress. We are concerned with this “fast track” payment of drug
and alcohol claims and with the inconsistent classification of this impairment.

c. Legal sufficiency of the Plan.
We have considerable concern with the legality of the plan and we are of the opinion that
the STDP initiatives do not meet the requirements of legal sufficiency for the following
reasons:

1. The initiative requires that all requests for hearing will be
dismissed by the respective Hearing Office Chief Judge after the claim has been paid by
the adjudicator. The cases will not be rotated among all judges in each office. This
requirement infringes upon the Administrative Procedure Act (APA) which mandates that
“administrative law judges shall be assigned to cases in rotation so far as practicable” (Sec.
3105 of title 5 USC).

2. The initiative contemplates that, in a case which has not been
paid, the staff attorney will stay with the case and will write the decision for the
administrative law judge after the evidentiary hearing. This requirement infringes upon the
APA which prohibits an ex parte communication with the judge by any person who has
performed an investigative function in the case (Sec. 554 of title 5 USC). In this situation,
the staff attorney will have investigated the evidence of record in the claim and is thereby
precluded from having any further communication with the judge in the case.

3. The draft Hallex for the initiative refers to certain public laws,
statutes and regulations as the legal basis for its authority. However, these references
primarily relate to quality control functions and not to adjudication responsibilities which
are the foundation of this program. This lack of basic legal authority may render the entire
project ultra vires.

4. The STDP initiative effects a substantive right or interest of the
claimant. Because of this fact, a regulation setting forth the elements of the program must
be promulgated according to the requirements of the APA. This has not been done, and
this omission may be a fatal defect under the holding of W.C. vs. Heckler, 629 F. Supp.
791 (W.D. Wash. 1985) which held the Bellmon review process to be unconstitutional
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because it affected a substantive right of the claimant and it had not been promulgated
pursuant to regulations adopted under the APA.

5. The APA (Sec. 556 (b) of title 5 USC) requires that once
jurisdiction attaches to a Federal Agency and adjudication of the claim is required, only
the head of the Agency, one or more members of the body which comprise the Agency or
an ALJ may preside at the hearing. The agency has no authority to appoint a non-ALJ to
preside at the taking of evidence after jurisdiction attaches under the APA. SSA
regulations (20 CFR Sec. 404.933 and Sec. 416.1433) clearly set forth the requirements
for requesting a hearing before an ALJ. This point is also illustrated in 5 CFR Sec.
930.202, wherein it is stated that an ALJ position means a position in which any portion of
the duties include those which require the appointment of an ALJ pursuant to Sec. 3105 of
title 5 USC, and in 5 CFR Sec. 930.209, wherein it is stated that an agency may not detail
an employee who is not an ALJ to an ALJ position. There is no SSA regulatory
procedure for any interim jurisdiction between the DDS Reconsideration review and filing
the request for hearing. Jurisdiction of the ALJ is thereby clearly triggered by the request
for hearing.

d. Recommendations.
Based upon the above stated reasons, we recommend that the STDP initiatives be
immediately terminated and that the Commissioner adopt a case backlog reduction
program which implements one of the following procedures:

1. That OHA staff attorneys and paralegals be assigned to work
under the direct supervision of an administrative law judge. One of the responsibilities of
the staff attorney or paralegal would be to review the evidence in the case file and make a
recommendation for a fully favorable “on the record” decision to the judge for the judge’s
signature. This procedure is within the scope of the current regulations and does not
infringe upon the APA; or,

2. If the Agency does not believe that the proper adjudication
standards can be applied at the DDS level, then assign the OHA staff attorneys and
paralegals to the DDS for their claims adjudication function. This procedure eliminates
the infringement upon the APA. It places the adjudication prior to the request for hearing
and creates a system similar to the current Reconsideration process; or,

3. Provide the current DDS Reconsideration examiners with the
authority to adjudicate claims with the administrative law judge standard . This system
can be quickly implemented within the existing law and regulations.

B. Long Term Initiatives
1. Redesign Plan.
The Redesign Plan has been proposed by the Agency as a comprehensive reform of the
entire SSA disability system. The Association has concern with several aspects of this
plan.

Under the Redesign Plan the Adjudication Officer (AO) is the focal point for all
prehearing activities and is responsible for most of the prehearing record development.
The Association recommends that a clear line of authority be created between the
responsibility of the AO and the APA decision making authority of the ALJ. This can best
be accomplished by not locating the AO within the Office of Hearings and Appeals and
by having its authority terminate upon the filing of the request for hearing. A request for
hearing triggers jurisdiction under the APA and thereafter only the Commissioner, one or
more members of the body which comprise the agency, or one or more ALJs can render a
decision on the claim (Sec. 556 of title 5 USC).

The basic Redesign Plan calls for the AO to schedule cases for the ALJ. This provision is
inconsistent with realities of hearings offices, especially for judges who hear cases not
only at their hearing offices but also at remote hearing sites. In these offices considerable
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care must be devoted to creating a travel docket to make the best use of the judge’s time
and travel budget. It is also inconsistent with the judges’ responsibility to hold a quality
hearing. A judge must review the case prior to the hearing to assure that it is fully ready
to be heard and that all appropriate expert wi have been obtained to ensure that a
complete hearing record will be made. The AO Task Team recommended that the AO not
have any ALJ hearing scheduling responsibility. We agree with that recommendation.

The ALJ should also have the authority to return cases to the AO for additional prehearing
development. It is intended that this authority would be sparingly used but that it is
necessary to permit the AO to perform its prehearing development responsibility. The
AO Task Team has recommended that the ALJ have this return authority. We agree with
that recommendation.

The Redesign Plan vests the Appeals Council with a new quality assurance responsibility.
The new “own motion” preeffectuation authority by the Appeals Council raises the specter
of improper interference with the decisional authority of the ALJ. We do not want to
return to the days of the Bellmon review which resulted in a court finding in the case of

Association of Administrative Law Judges, Inc. vs. Heckler, 594 F.Supp. 1132
9d.D.D.C.1984), as follows:

The evidence, as a whole persuasively demonstrates that the defendants retained an

unjustifiable  pr pation with all ce rates, to the extent that the ALJs
could reasonably feel pressure to issue fewer allowance decisions in the name
of accuracy.

We recommend that this problem be avoided by reviewing only closed files and that
records not be retained for individual judges but instead be retained only for certain
classes of cases or for geographical regions to be used only for budget and training
purposes.

The Redesign Plan provides for a system of process unification under a single adjudication
dard. We refe the language of the Redesign Plan which states that “under the
Administrative Procedure Act, the ALJ is an independent decisionmaker who must apply
an agency’s governing statute, regulations and policies, but who is not subject to advance
direction and control by the agency with respect to the decisional outcome in any
individual claim” (Plan For A New Disability Claim Process, page 37). We encourage
the agency to be mindful of the function the Federal courts have in our legal system and
to remain cognizant of the fact that the decision of the ALJ is subject to possible legal
review by the courts under the judicial standard. The Proposed Long Range Plan for the
Federal Courts (March 1995) add d this issue by ding that “Congress
should enact legislation to --(a) generally prohibit agencies from adopting a policy of non-
i to preced blished in a particular federal circuit (Recommendation 11

at ;)age 34).

2. Reorganization of the Administrative Hearing Function of SSA.
The Redesign Plan does not in any recc dations regarding the status of OHA.
However, the Redesign Team has proposed a plan to restructure OHA.

The plan contains some positive aspects, which are as follows:

a. The system will continue to operate under the principles of the APA, as
it has in the past (but see our concerns about proposed modifications of the APA below)..

b. The SSA Corps of ALJs will be placed under a chief executive officer
who will report directly to the Commissioner.

c. The AO will be organizationally separate from the ALJs.

The plan also has some aspects that raise concern. The Association has not been officially
contacted by the Agency regarding this proposed reorganization, and we desire to
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blish a line of ication with the Agency to express our concerns. The problems
are as follows:

a. The plan calls for a chief executive officer who reports directly to the
Commissioner. We believe that the chief executive officer should be a chief judge and not
an associate iSsi The appoil should be for a fixed term with removal only
for cause.

b. The plan calls for SSA to clarify and refine the APA procedures to fit its
mass adjudication needs. This concept is vague and it must be clarified by the agency.
We assert that the judges in SSA are the experts in mass adjudication and that this system
probably adjudicates more cases each year than any other judicial system in the world.
The APA was adopted in 1946 after extensive legislative hearings and debate. The courts
have subsequently reviewed this act in many cases and have continued to affirm the

protection it provides for the individual citizen. In the case of Richardson vs. Perales, 402
US 389 (1971), the United States Sup Court was req d to determine if the APA
rather than the Social Security Act g d the prc ing of SSA claims. The court did

not directly decide the issue but instead stated that:

We need not decide whether the APA has general application to social
security disability claims, for the social security administrative procedure
does not vary from that prescribed by the APA. Indeed, the latter is
modeled upon the Social Security Act.

This finding by the court is an enormous compliment to the Social Security hearing
system, and establishes that the reform act for all administrative hearings was modeled
upon its principles. The basic provisions of the Social Security Act and the APA are
thereby identical.

In 1983 the Subcommittee on Oversight of Government Management of the Committee
on Governmental Affairs in the United States Senate conducted a hearing which inquired
into the role of the administrative law judge in the Title I Social Security Disability
Insurance Program (S. PRT. 98-111). The Committee issued its conclusions on
September 16, 1983, which provided in part as follows:

The APA mandates that the ALJ be an independent, impartial adjudicator
in the administrative process and in so doing separates the adjudicative and
prosecutorial functions of an agency. The ALIJ is the only impartial,
independ djudi ilable to the clai in the administrative
process, and the only person who stands between the claimant and the
whim of agency bias and policy. If the ALJ is subordinated to the role of a
mere employee, an i and hpiece for the SSA, then we will
have returned to the days when the agency was both prosecutor and judge.

This brief overview demonstrates that the APA provides a shield for the individual, with
the rule of law, that protects against the abuses of government. Any attempt to restrict
the scope of these protections would amount to a stripping away of basic constitutional
safeguards. We also favor continued review of Socia! Security cases by the Federal
courts.

During the initial drafting of the Redesign Plan, an outside the parameters comment raised
a concept for consideration that would replace the ALJ with a Hearing Officer (Disability
Process Redesign, March 1994). The implementation of this change would be a serious
mistake and it would deprive the American citizenry of the due process which it expects
from the American legal system. The most important feature of the adjudication process
of administrative law is the impartial factfinder. This protection is guaranteed by the
constitution and is the cornerstone of due process (see Goldberg vs. Kelly, 397 U.S. 254
[1970]). The work product of the SSA ALJs speaks well for itself. In the 1980’ this
Corps of judges stepped forward and protected the rights of claimants from an
overreaching government. This effort was recognized by the American Bar Association
when it awarded a citation to all SSA judges. The citation provided as follows:
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Be It Resolved, that the American Bar Association hereby cc ds the
Social Security Administrative Law Judge Corps for its outstanding efforts
during the period from 1982-1984 to protect the integrity of administrative
adjudication within their agency, to preserve the public’s confidence in
fairness of governmental institutions, and uphold the rule of law.

If the judges had not been APA protected factfinders they could not have resisted agency
pressure and rendered these decisions under the rule of law. The APA protected the
American people in this particular situation and this system goes to the very essence of
democracy.

In recent years the SSA judges have again stepped forward to address the current case
backlog. They have now increased their average monthly case deposition to over 43
cases. The judges have also provided many suggestions to improve the claims processing
system. It is the APA which provides the basic dignity to the administrative law system
and provides basic protection to the interests of both the claimant and the government.
The Social Security system is the most revered program in the U.S. government and
effects the lives of all Americans. This program deserves the very best administrative law
system. There is no substitute for the protections and due process guaranteed by the
APA. The most efficient method to deliver the protections of the APA is to enact
legislation which adopts a unified corps of Federal ALJs (5.486). This reform will
provide for greater efficiency by cross training of judges and taking advantage of the
economies of scale. The Congressional budget Office has reported that this legislation
will result in savings of $20 million in 1995, raising to $29 million by 1998.

c. The plan to restructure the hearing system provides that “The Agency
will need mechanisms and a regulatory ff: ork that discourages or precludes ALJ
development activity once “certified” cases are handed to them for adjudication.” The
plan further provides that “the ALJ’s simply must accept the cases they receive as matters
to be decided and not developed.....” (Page 3, Jones memorandum of April 28,1995
[Revised]). This concept is i i with the Redesign Plan which clearly states that
“The ALJ will retain the authority and ability to develop the record”. The Redesign Plan
further provides that “The ALJ hearing will be a de novo proceeding in which the ALJ
considers and weighs the evid and hes a new decisi A de novo hearing is
consistent with the role of an ALJ envisioned under the Administrative Procedure Act.
Under that scheme, the ALJ is an independent decisionmaker who must apply an agency’s
governing statute, regulations and policies, but who is not subject to advance direction and
control by the agency with respect to the decisional ¢ in any individual claim.

ALIJs are independent triers of fact who perform their evidentiary fact-finding function free
from agency influence” (New Disability Claim Process, page 34). The courts have also
spoken on this subject. The case of Sears vs. Bowen, 840 F2d 394 (7th Cir. 1988) is
typical of the holding of many courts. In that case the court stated that “there was no
dispute that the Secretary has a duty to fully and fairly develop the record.” We believe
that the ALJ, as the delegatee of the Commissi in the hearing process, is bound by the
case law which interprets the responsibility of the Commissioner under the governing
statutes, and thereby has a duty to fully and fairly develop the record. It is in the interest
of both the claimant and the government that the ALJ develops the hearing record,
because it provides for a fair hearing which protects the interest of both the claimant and
the government trust fund. The implementation of the new position of the AO may reduce
the record development burden of the ALJ but it cannot completely free the judge from
this responsibility. We suggest that the ALJ can only be relieved of this responsibility by
the establishment of an adversary or “presenter” type system which allows each party to
protect its interest at the hearing.

d. The plan takes the new position of AO into consideration. We believe
that there must be a clear line of jurisdiction established between the ALJ and the AO.
The AO must not have the authority to schedule ALJ hearings (reasons cited above) and
the ALJ must have the authority to remand cases to the AO for further development. This
ALJ remand authority will assist the AO in completing its prehearing development
responsibility and will strengthen the AO position.
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e. The plan calls for a future collocating of ALIJs in parent agency office
buildings. This concept does not take into consideratiomthe different roles and missions
of the various components within the agency. This concept is also not consistent with the
long standing SSA policy to maintain a clear line of distinction between SSA and OHA
functions. Collocation is not consistent with the theory of a separate Corps of ALJs and
may create the perception of a lack of independence. As the plan acknowledges,
collocation is undesirable in an APA adjudication environment and could present legal
problems.

f. The plan provides that “Administrative Services and policies applicable
to all SSA components would, to the extent not already in place, be made applicable to the
new ALJ Corps and its headquarters component”. This objective does not give
consideration to the fact that ALJs have a distinct employee status within the agency.
ALJs are FLSA exempt employees who conduct APA protected hearings. This unique
status must be considered when establishing the relationship of the judges with the agency.

g. If the proposed plan is established, the size of the hearing office will be
reduced. We believe that the remaining support staff should be placed under the
supervision of the judge. This structure will be effective because it will place the judge in
direct control of his or her work product. This “unit system” is best suited for this smaller
more streamlined agency.

III. Summary

The Association shares the concern of both the Congress and the Agency with the large
backlog of SSA disability claims. As early as 1993 we prepared a paper for the National
Performance Review which set forth our recommendations. We are concerned with the
impact that the STDP (particularly Action #7) will have on both the claimants and the
trust fund.
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Melford O. Cleveland, President
Assoclation of Administrative Law Judges, Inc.
Sulte 407, 117 Gemini Circle
Blrmingham, Alabama 35209-5861

May 12, 1995

Honorable Shirley S. Chater

Commissioner of Social Security

926 Altmeyer Building

6401 Security Boulevard

Baltimore, Maryland 21235 (By Fax (410) 966-2830)

Dear Commissioner Chater:

This letter constitutes my comment as President of the
Association of Administrative Law Judges Inc., your ALJs in the
Office of Hearings and Appeals, on the proposed amendments to 20
CFR parts 404 and 416, Administrative Review Process, Prehearing
Proceedings and Decisions by Attorney Advisors, published April 14,
1995. We are making this comment pursuant to the invitation set
out in the proposed amendments. We appreciate the opportunity to
express our concerns about this matter which goes to the heart of
our work.

We make this comment, with a feeling of futility and sadness.
We have the feeling of futility, because for almost a year, this
Association has tried continuously, by every means available to it,
to express our Judges’ reservations and anxieties about this
matter. As far as we can tell, these efforts have produced
absclutely no results. We are sad, because this ig true.

Our concerns are primarily as follows:

A. We believe that the proposed procedures are illegal. It
is our view that once a Request for Hearing is filed, the case must
be decided by an ALJ who is appointed pursuant to, and proceeds in
accordance with the Administrative Procedures Act. However, under
this proposal, cases will be decided after a request for
hearing is filed, by a staff attorney on his or her own, or on
recommendation of a paralegal; neither of whom is appointed
pursuant to or is subject to the provisions the Administrative
Procedures Act.

B. We believe that the proposed procedures are impractical
and won’'t work. Many of the resources which the staff attorneys
will use will be taken from the ALJs, and we have seen no concrete
plan to fully replace these resources. Therefore, whatever gain in
production of cases is made by the staff attorneys may be lost by
the ALJs whose resources have been stripped away.
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C. We believe that since these staff attorneys and paralegals
will be hired to only PAY cases, and since they are inexperienced
and will also have the natural tendency to please their employers
who hired them tc PAY cases, many cases will be paid that should
not be paid. In our view this will result in the improper
depletion of the following funds:

1. The Disability Trust Fund will be depleted by whatever
amount is required to fund the improperly paid Title 1II
disability cases.

2. The Medicare Fund will also be improperly depleted. Each
person who is awarded Title II disability benefits is eligible_
for Medicare 24 months after the onset of disabilicy.

Therefore those who are improperly awarded disability benefits

will also improperly deplete the Medicare fund.

3. General Punds of the United States Treasury will be
improperly depleted because Title 16 SSI claims are paid from
general funds. Therefore, each such claim that is paid that
should not be paid will improperly deplete these funds.

4. The Medicaid Pund will also be improperly depleted because
each SSI claimant that is awarded benefits is eligible for
Medicaid at once. Therefore each SSI claim that is paid which
should not be paid will improperly deplete the Medicaid Fund.

In summary, we believe that for the foregoing reasons the
proposal is illegal, won't work, and will improperly drain large
sums of money from all of the funds discussed above. I am
personally convinced that this is true based on my 42 years of
government service, 25 years of which has been as an SSA ALJ.
Moreover high officials in OHA and SSA who have discusesed the
matter with us off the record have also expressed grave doubts
about the proposal. We, and some of them, are firmly of the
opinion that the resources that are going into this project could
be better utilized by the ALJS.

We regret that more time was not allowed for comment. We were
unable to hear from all our Judges because the proposed regulation
did not reach many of the field libraries until about two weeks
before the May 15 deadline. Moreover, I suggest with the greatest
respect, that since our counsel in this macter, which vitally
affects our own work, has been ignored, perhaps you would
reconsider your position and endorse the Heflin Bill, S. 486, which
would allow us to transfer to a separate corps of ALJs.

cc: Mr. Fisher With kindest personal regards, I am

Mr. Skoler Respectfully,
Judge Rucker / ﬂ %
Judge Anglada : e %%

Judge Watkins Melford 0. Cleveland
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Judge BERNOSKI. Mr. Chairman, I would just like, if I may, to
briefly comment. I might be able to shed some light on several
questions that were raised previously, and I will do 1t very quickly.

Chairman BUNNING. We will get to that in questions.

Judge BERNOSKI Thank you.

Chairman BUNNING. Mr. Kuchulis.

STATEMENT OF DEMOS A. KUCHULIS, SUPERVISORY
ATTORNEY, OFFICE OF HEARINGS AND APPEALS, SOCIAL
SECURITY ADMINISTRATION, PORTLAND, OREG., AND
PRESIDENT, NATIONAL ASSOCIATION OF SENIOR SOCIAL
SECURITY ATTORNEYS

Mr. KucHuLIS. Thank you, Mr. Chairman.

My name is Demos Kuchulis. I am a supervisory attorney in
Portland, Oreg., working for the Office of Hearings and Appeals. I
have been with the Office of Hearings and Appeals for the last 20
years, almost, and I represent the National Association of Senior
Social Security Attorneys, which is a professional management as-
sociation of approximately 150 supervisory attorneys working for
the Office of Hearings and Appeals.

This program has been in effect for approximately 13 years and
we are subject matter and pro%':am experts in processing large vol-
umes of Social Security cases through the hearing process. This in-
cludes a wide range of developmental action, prehearing, during
the hearing, and posthearing in order to expedite quality hearing
decisions. We perform prehearing screening and deciding of cases,
recommending off-the-record decisions to administrative law
judges, legal research, and supervise staff attorneys and paralegals
in all aspects of the legal work required to adjudicate and draft
Social Security decisions.

Additionally, we provide OJT, on-the-job training, and mentoring
of newly hired ALJs. We deal directly with the claimant represent-
atives and do reviews to determine which cases from the State
aggncy should be paid prior to transferring the cases to the hearing
office. While doing this, we interact extensively with administrative
law judges, OHA support staff, and OHA’s management.

We are in place and ready, willing, and able to help the Social
Security Administration keep up with the current initial obliga-
tions and also to perform continuing disability reviews. However,
we need your assistance in order to better utilize our expertise.

There is a crisis facing OHA today in dealing with the devastat-
ing disability backlog of approximately 540,000 cases pending deci-
sionmaking, with claimants waiting up to 1 year for a hearing and
longer for the ALJ decision. Bold and innovative rethinking of the
entire process is required. A vast number of cases are awaiting con-
tinuing disability reviews, as you mentioned, Mr. Chairman, and
when the continuing disability reviews are done by SSA, they will
represent a large and essentially “new” class of disability cases in
OHA, since CDRs have been severely curtailed since the 1984
amendments.

On the issue of the initial disability applications, we would like
to state that we support the short-term disability project, which is
the foundation of the administration’s plan to reduce the existin
backlog of disability cases, and we will try to make it as successfu
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as possible. Although we think that this is a viable alternative, we
have a bettfi' offer and we have made that available to the admin-
istration.

We also’have offered additional means not inconsistent with this
program to further reduce the backlog and to better utilize our ex-
pertise. This consists of an alternative dispute resolution program
which is modeled after the magistrate in Federal courts. It will im-
mediately add about 150 magistrates, who are already in place and
trained, to augment the existing corps of ALJs. Since this could be
a permanent position, after controlling the existing backlog, we will
then be able to concentrate on continuing disability reviews.

Congressional authorization of temporary ALJs or hearing offi-
cers would be an even greater benefit to OHA. Congress has a
track record of authorizing such programs in the past, such as
when supplemental security income was implemented during 1974
and also to hear and decide black lung cases.

The important fact to remember is that we are here, trained, and
ready to go. All we need is the congressional and Social Security
authorization in order to better utilize our skills.

Regarding the continuing disability reviews, Mr. Chairman, as I
have previously indicated, there is a huge backlog of continuing
disability review cases which must now exceed 1 million claimants.
We have had training in processing continuing disability review
cases over the years and have provided training to other staff attor-
neys, paralegals, and new ALJs on how to properly evaluate, de-
cide, and write decisions on such cases. Many of us have the con-
centrated experience related to continuing disability reviews which
were conducted during the early eighties.

If we were appointed as temporary ALJs or hearing officers, we
would be able to rapidly move into the productive mode in process-
ing and adjudicating these cases. There will not be any need to
substantially expand the existing ALJ corps but rather just a bet-
ter utilization of existing resources. Such actions will mesh nicely
with reducing the existing backlog of both initial and CDRs and
will result in a true control of the existing caseload with no signifi-
cant increase in personnel.

Finally, I would like to address the issue of selection of adminis-
trative law judges, as presently conducted by the Social Security
Administration by OPM, the Office of Personnel Management. One
of the primary deficiencies in the selection of ALJs is that the OPM
does not give any significant weight to “agency-specific experience”
in the processing and adjudicating of Social Security claims. We
have worked for years in processing all forms of Social Security ap-
plications at all phases of the hearing process.

However, the Office of Personnel Management will give pref-
erence to someone with a totally unrelated legal background in the
selection process. In other words, someone who has trial experience
as a public defender or as an unemployment compensation hearing
officer is given a higher score than an attorney who has extensive
experience in Social Security law and regulations and who is en-
gaged in performing all aspects of the adjudication process in order
to become a supervisory attorney in a hearing office.
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We have the training, the ability, and, again, are ready, willing,
and able to carry out the functions of an adjudicator. We are capa-
ble of being instantly productive without any long training curve.
As part of the Disability Reform Act of 1984, the Office of Person-
nel Management was congressionally mandated to consider staff
attorney experience—

Chairman BUNNING. I am going to interrupt you, because your
whole statement will be put into the record.

Mr. KucHuLIS. Thank you.

[The prepared statement follows:]
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STATEMENT OF DEMOS A. KUCHULIS
SUPERVISORY ATTORNEY, OFFICE OF HEARINGS AND APPEALS
PORTLAND, ORE.

PRESIDENT, NATIONAL ASSOCIATION OF SENIOR SOCIAL SECURITY ATTORNEYS

I represent the National Association of Senior Social Security Attorneys, a profes-
sional management association of approximately 150 supervisory attorneys work-
ing for the Office of Hearings and Appeals (OHA) of the Social Security Adminis-
tration. This program has been in effect for thirteen years and we are subject matter
and program experts in processing large volumes of Social Security cases through
the hearing process. This includes a wide range of developmental actions
prehearing, during the hearing and post hearing in order to expedite quality hearing
decisions. We perform prehearing screening and deciding of cases, recommending
of the record decisions to Administrative Law Judges, legal research and supervise
staff attorneys and paralegals in all aspects of the legal work required to adjudicate
and draft Social Security decisions. Additionally, we provide on the job training
and mentoring of newly hired ALJs. We deal directly with the claimant’s represen-
tatives and do ROPIR reviews to determine which cases from the state agency
(DDS) should be paid prior to transferring the cases to the hearing offices. While
doing this, we interact extensively with Administration Law Judges, OHA’s sup-
port staff and OHA management. We are in place and ready, willing and able to
help the Social Security Administration keep up with the current initial applications
and also to perform continuing disability reviews; however, we need your assis-
tance in order to better utilize our expertise.

There is a crisis facing OHA/SSA in dealing with the devastating disability back-
log of approximately 540,000 cases pending decision with claimants waiting up to
a year for a hearing and longer for an ALJ decision. Bold and innovative rethinking
of the entire process is required, A vast number of cases are awaiting Continuing
Disability Reviews (CDRs) and when the Continuing Disability Reviews are done
by SSA, they will represent a large and essentially “new” class of disability cases
in OHA since CDR’s have been severely curtailed since the 1984 DBRA.

Initial Disability Applications:

We support the “Short Term Disability Project” which is the foundation of the
Administration’s plan to reduce the existing backlog of disability cases and will try
to make it as successful as possible. However, we also offer additional means not
inconsistent with this program to further reduce the backlog and to better utilize
our expertise. This consists of an Alternative Dispute Resolution program which is
modeled after the magistrate in federal court. It would immediately add about 150
magistrates, who are already in place and trained, to augment the existing corps of
ALJs. Since this could be a permanent position, after controlling the existing back-
log, we would then be able to concentrate on continuing disability reviews. Con-
gressional authorization of temporary ALJs or hearing officers would be of even
greater benefit to OHA and claimants would be examiners to allow us to hear and
decide initial applications or continuing reviews in order to gain control of the
backlog and to better adjudicate ongoing applications. Congress has a track record
of authorizing such programs in the past, such as when Supplemental Security
Income was implemented during 1974 and also to hear and decide “Black Lung”
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cases. The important fact to remember is that we are here, trained and ready to
go—all we need is the Congressional or Social Security authorization in order to
better utilize our skills.

ntinuing Disabili views:

Previously, I have indicated there is a huge backlog of continuing disability review
cases which must now exceed a million claimants. We have had training in pro-
cessing continuing disability review cases over the years and have provided train-
ing to other staff attorneys, paralegals and new ALJs on how to properly evaluate,
decide and write decisions on such cases. Many of us have the concentrated experi-
ence related to continuing disability reviews which were conducted during the
early 1980’s. If we were appointed as temporary ALJs or hearing officers, we
would be able to rapidly move into a productive mode in processing and adjudicat-
ing these cases. There would not be any need to substantially expand the existing
ALJ corps, but rather, just a better utilization of existing resources. Such actions
would mesh nicely with reducing the existing backlog of both initial and continu-
ing disability review cases and would result in a true control of the existing case
load with no significant increase in personnel.

E INL TIVE LAW J ES:

One of the primary deficiencies in the selection of Administrative Law Judges is
that the Office of Personnel Management does not give any significant weight to
“agency specific experience” in the processing and adjudicating of Social Security
claims. We have worked for years in processing all forms of Social Security appli-
cations at all phases of the hearing process; however, the Office of Personnel Man-
agement will give preference to someone with a totally unrelated legal background
in the selection process. In other words, someone who has trial experience as a
public defender or as an unemployment compensation hearing officers is given a
higher score than an attorney who has extensive experience in Social Security law
and regulations and who has engaged in performing all aspects of the adjudication
process in order to become a supervisory attorney in a hearing office. We have the
training and ability and again are ready, willing and able to carry out the functions
of an adjudicator. We are capable of being instantly productive without any long
training curve. As part of the Disability Reform Act of 1984, the Office of Person-
nel Management was congressionally mandated to consider staff attorney experi-
ence as qualifying in order to become an ALJ. However, the Office of Personnel
Management has never actively implemented this provision of the Disability Re-
form Act; we are requesting your help in requiring OPM to give staff attorneys in
the ALJ selection process significant credit for “agency specific experience”. The
Social Security Administration is the largest employer of ALJ’s in the federal gov-
ernment, and it is totally incomprehensible that OPM has been able to minimize
the value of Social Security experience over the years. It is a wasteful situation
which you are capable of rectifying.
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Chairman BUNNING. Mr. Hill.

STATEMENT OF JAMES A. HILL, ATTORNEY ADVISOR, OFFICE
OF HEARINGS AND APPEALS, SOCIAL SECURITY
ADMINISTRATION, CLEVELAND, OHIO, AND PRESIDENT,
NATIONAL TREASURY EMPLOYEES UNION, CHAPTER 224

Mr. HiLL. Good afternoon, Mr. Chairman.

l\ﬁy name is James Hill. I am a staff attorney for the SSA Office
of Hearings and Appeals and president of the National Treasury
Employees Union, chapter 224, which represents OHA staff attor-
nefvs in 96 hearing offices across the United States.

have served on the reengineering steering committee and am
presently a member of the redesign advisory committee. I have also
been a member of the short-term disability team since its inception.

The short-term disability project is a well-focused program that
is specifically directed at solvin% one of the Social Security Admin-
istration’s most intractable problems, the disability backlog at both
the State afgency and OHA levels. It is predicated on the more effi-
cient use of existing assets and is based upon well-tested concepts.

For example, action number seven conveying limited decisional
authority upon senior staff attorneys is an extension of the rigor-
ously tested prehearing conference program and it employs highly
trained personnel with extensive hearing office experience to per-
form adjudicatory functions. Such testing and the use of experi-
enced personnel ensure that the short-term disability project will
reduce the backlog without increasing program costs. This program
has already reduced backlogs at the State agency level. A similar
reduction can be expected at OHA, now that action number seven
has commenced.

It is essential that the short-term disability project be provided
the assets and the time it needs, and most importantly, that it not
be sacrificed in order to vindicate the decision to proceed with a
disability process redesign plan.

The disability process redesign plan is a more broadly focused,
expensive, long-term plan which does not deal with any of the
three major problem areas affecting the Social Security isabilitﬁ'
system at this time. Many facets of this proposed redesign are bot
radical and untested, a potentially dangerous combination. No
major component of the disability process redesign should be imple-
mented without extensive testing.

I am also concerned that the effect of the redesign on program
costs has not been properly considered. For example, the Social
Security Administration claims that the program costs will be unaf-
fected by the redesign because the statutory definition of disabilit
remains unchanged. However, the criteria that adjudicators at all
levels actually use to determine whether a person is disabled will
be replaced by new criteria.

Implementation of major components of the disability process re-
design should occur only after an extensive and reliable cost-benefit
analysis has been performed which clearly demonstrates the effi-
ciency and economy of the change.

The disability process redesign is a highly integrated plan de-
pendent upon many enabling factors, including technology up-
grades, new decisional methodology, organizational changes, exten-
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sive training, and process and program changes. All of these
enablers must be present for the plan to be effective. Major compo-
nents of the disability process redesign should not be implemented
in a piecemeal fashion without proper enablers.

While the relative merits of the disability process redesign are
debatable, premature implementation is certain to result in less
than satisfactory results. The Social Security Administration must
exercise great care when it proposes to fundamentally alter a pro-
gram as vital as the disability program. The disability process rede-
sign must proceed, if it proceeds at all, with great caution and
without the undue haste which currently characterizes the present
implementation effort.

Mli;y Chairman, thank you for providing me the opportunity to
testify.

[The prepared statement follows:]
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TESTIMONY OF JAMES A. HILL
NATIONAL TREASURY EMPLOYEES UNION

My name is James A. Hill. I am employed by the Office of
Hearings and Appeals (OHA) of the Social Security Administration
(SSA) as an Attorney-Advisor. I am also the President of -
National Treasury Employees Union (NTEU) Chapter 224 which
represents Attorney-Advisors in 96 Hearing Offices across the
United States. I served as a member of the Reengineering Social
Security Steering Committee and am presently a member of the
Disability Process Redesign Advisory Committee. I also served on
the original Short Term Disability Project Committee (the Bob
Green Committee) which formulated the Short Term Disability
Project and am a member on the committee that oversees the
implementation of the Project. I wish to thank the Subcommittee
for inviting me to testify regarding the state of the Social
Security disability insurance program.

The most serious crises facing the Social Security disability
process today are the unconscionable delays in the hearing
process at OHA and the continued maintenance on the disability
rolls of individuals who either are no longer disabled or could
be rehabilitated and removed from the rolls. In summary:

(] Congress should consider providing the Social Security
Administration with clear and explicit instructions
regarding what it expects from an SSA disability program.
SSA would then be in a position to create a system
consistent with the mission established by Congress. The
Disability Process Redesign should not proceed until
Congress has clearly enunciated the disability policy for
the future.

° The Redesigned Disability Process specifically excludes
rehabilitation or continuing disability issues from
consideration, and is not designed to reduce the current
hearings backlog.

(] Implementation of the Disability Process Redesign should not
begin until a Commissioner is confirmed by the Senate.

. The Disability Process Redesign presents a number of radical
concepts and mechanisms without evaluating their validity in
terms of practicality and coherence with the current
situation.

L4 The Disability Process Redesign appears to be based on
conjecture and untested premises. No major portion of the
Disability Process Redesign should be implemented in a
piecemeal fashion, and no major portion of the Disability
Process Redesign should be implemented without extensive
testing being conducted.

. Implementation of major components of the Disability Process
Redesign should occur only after an extensive, reliable
Cost-Benefit-Analysis has clearly demonstrated the
efficiency and economy of the change.

[ The Disability Process Redesign is not designed to work with
a workload backlog, won't resolve the backlog crisis,
diverts valuable assets from dealing with the backlog and
should not proceed until the long standing, still growing,
backlog is resolved.

] Introduction of the Adjudication Officer position should be
delayed until the infrastructure which the Disability
Process Redesign itself admits is necessary for efficient
operation of the Disability Process Redesign is in place.

[ The Short Term Disability Project is a highly focused plan
designed to achieve specific and attainable goals at the
lowest possible cost.

(] The most effective and efficient method of reducing the OHA
dis;bility case backlog is the Short Term Disability
Project.
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L] Short Term Disability Project Action # 7 will not result in
an increase in program costs. (Conveying limited decisional
authority upon Senior Staff Attorneys.)

] The Short Term Disability Project is specifically designed
to substantially reduce current disability case backlogs at
both the state agency level and at the hearings level.
Implementation of the Disability Process Redesign must not
be permitted to interfere with the accomplishment of the
goals of the Short Term Disability Project.

Over the past several years the number of people filing
applications for disability benefits under both the Title XVI
Supplemental Security Income (SSI) program and the Title II
Disability Insurance (DI) program has significantly increased.
There are several factors responsible for the increased number of
disability applications, not the least of these being the

Agency’ s outreach programs, particularly those involving SSA.
Many social-economic and demographic factors such as the aging
work force undoubtably play a significant role in the increase in
applications.

*American society has changed d ically since the DI program began in the 1950’s.
This is reflected in an i d d d for SSA's services, changes in the ch isti
of claimants secking benefits, and new complexities in claim-related workloads and
processes.” !

While SSA recognizes that the socicty that it scrves has changed significantly since the
disability process was first created in the mid-1950’, it has not re-examined the basic
tenets, purposes, and missions of the disability program. Given the undeniable extent of
the changes in American society, it is appropriate that the whole vista of the disability
program, not simply the mechanisms by which it is operated, be re-examined. A
fundamental question must be posed and then answered. What is the proper role of the
Federal Government and particularly of the Social Security Administration in the
disability benefits process at this time? This is a public policy matter of considerable
importance, and as such, should be considered by both the Executive and Legislative
branches of the Federal Government. The answer to this question could redefine the
mission and objectives of the Social Security Administration with respect to the disability
program which would in turn exercise considerable influence over the design of the *new
disability system®. The National Treasury Employees Union believes that a review of the
role of the Social Security Administration in the disability process, with the goal of
redefining that role and establishing a new mission, is long overdue and should be
conducted before the massive expenditure of resources to “redesign® the disability
system. Congress should provide the Social Security Administration with clear and
explicit instructions regarding what it expects from the Social Security Administration’s
disability program. Only then would SSA be in a position to create a system consistent
with the mission established by Congress. The Disability Process Redesign should not
proceed until Congress has clearly enunciated the disability policy for the future.

Formally announced by Commissioner Shirley S. Chater in September 1994, the
Disability Process Redesign (the new title for the reengineering effort) purports to be a
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highly integrated, comprehensive change in the current processes, organizational
structure, and intellectual infrastructure of the disability process designed to achieve
marked improvement in the efficiency of that process. Ironically, while the disability
backlog is the genesis of the Redesign, the Redesign was not designed to be the vehicle
by which the backlog is to be eliminated. In fact, the mere existence of a backlog would
render the redesigned system ineffective. Equally surprising, the Redesigned Disability
Process specifically excludes the other major crises in the current disability system,
rehabilitation and continuing disability issues from consideration.

This lack of overall direction and perspective may account for the fact that the Agency’s
prime disability initiative, the Disability Process Redesign, does not address the most
serious crises currently facing the SSA disability program today. These are the
unconscionable delays in the hearing process at the Office of Hearings and Appeals and
the continued maintenance on the disability rolls of individuals who either are no longer
disabled or could be rehabilitated and removed from the rolls.

“The continuing disability review system is not included b itis ptually and
practically distinct from the initial disability determination process.”

“Every aspect of the process except the y definition of disability, individual benefit
amounts, the use of an administrative law judge as the presiding officer for administrative
hearings, and vocational rehabilitation for beneficiaries, is within the scope of this

gineering effort. H analysis and ideas for change should proceed and be
presented on two tracks: imp i without changes in statute or
regulations and innovations that may require such change.”

The Social Security Administration still does not have a comprehensive plan for
evaluating the status of those already on the disability rolls, but it has moved effectively
to deal with the backlog problem at the State Agency and Office of Hearings and
Appeals (hearings) level. The Short Term Disability Project (STDP) has already
significantly reduced the level of cases pending at the State Agency level and, with the
recent commencement of Action # 7, finally has a coherent plan for addressing the
backlog at OHA. However, interference by the Disability Process Redesign Team with
the Short Term Disability Project has delayed and threatens to destroy any possibility of
significant improvement in the backlog crisis.

Irrespective of the matters of public policy that should be clarified, it is an undeniable
fact that demand for services from the Social Security Administration (both in the
disability and the retirement sectors) has significantly increased over the last 10 years, but
the staff of the Social Security Administration has significantly decreased from
approximately 85,000 to 65,000 during that period of time. The rationale for justifying
staff reductions has usually revolved around the use, or the more efficient use, of modern
communication, data processing and word processing systems. Unfortunately, the
Agency’s record in the application of such modern technologies does not inspire much
confidence. Viewed in this light, the massive disability backlogs were perhaps inevitable.

The number of applications for disability benefits and the number of applicants who
appealed unfavorable determinations by the State Agencies has significantly increased
since 1990. While the number of filings has resulted in processing delays and backlogs at
the State Agency level, neither the size of the backlogs nor the increase in processing
times have been nearly as severe or as intractable as those at the hearing level. It was
against the background of intractable backlogs and rapidly decreasing quality of service
that SSA sought relief in the form of a variety of new management philosophies.

The Social Security Administration has not been inattentive to the building disability
backlogs. Indeed, the Agency attempted to address the disability backlog problem along
with a myriad of other managerial problems through a variety of mechanisms such as
Total Quality Management (TQM) without any tangible evidence of success. In 1993

’Ibid, p. 52.

*Ibid.
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the Agency's attention became focused on the then current managerial solution known
as "Reengineering”. Reengineering as a concept was no doubt seductive to SSA’s
leaders because it promised spectacular rather than merely incremental increases in
productivity with ever smaller workforces and increased reliance upon modern
information technology. Considering the growing disability backlog crisis, the promise of
spectacular rather than reasonable or obtainable increases in productivity was very -
attractive.

The decision to reengineer the disability system appears to be primarily based upon the
promised results of reengineering rather than an objective look at the likelihood of its
success. Even in private industry, where senior management has far greater policy
authority and freedom of action than SSA leaders, reengineering fails far more often
than it succeeds. The quality, longevity, and unquestioned authority of senior
management, especially the CEO, and the ability to accomplish reengineering in an
extremely short period of time (less than one year) are key factors in the success or
failure of reengineering. It is difficult to imagine an organization less likely to be able to
accomplish reengineering successfully than SSA. Unfortunately, SSA changes
commissioners with only slightly less regularity than post-war France and Italy changed
governments. Implementation of the Disability Process Redesign should not be
commenced until a Commissioner is confirmed by the Senate. Planned implementation
of the Disability Process Redesign extends through at least 1999. The internecine
struggles of senior SSA management officials are legendary. Even worse, as regards the
disability process, SSA is not one organization but rather 55 (the 54 separately managed
State Agencies and SSA itself). The political nature of SSA dictates organizational
oversight by both the executive and legislative branches limiting the ability of SSA to
quickly formulate and execute any major policy initiative. Finally, the political sensitivity
of anything affecting the Social Security Administration (it is not called the third rail of
American politics without reason) and the possible deleterious affect that change in SSA
can have on the American public render the quick imposition of substantial change an
unlikely and certainly controversial action. Indeed, because of these political
considerations, it is difficult to imagine any sector of the Federal Government less
susceptible to radical change than the Social Security Administration, yet radical change
is the hallmark of reengineering. .

4.

Nonetheless, the allure of spectacular increases in productivity apparently convinced SSA
leaders that reengineering was the best possible solution to the disability backlog
problem. To that end, a select team of SSA and DDS officials, under the direction of
Rhoda M.G. Davis was created, and in October 1993 that team began the task of
reengineering the disability process. Consistent with the tenets of reengineering, the
Team was not charged with the task of identifying and correcting problems with the
current system, but with creating an entirely new system. Consequently, the Team did
not address the areas in which problems had developed, but created an entirely new
system with little in common with the current system. The Team ultimately created a
“utopian” plan in which the many factors that impact upon the disability system were
consistent with the requirements of the Plan. Reality would adjust to the Plan rather
than the Plan adjusting to reality. Unfortunately, many of the shortcomings of the
current system are the result of external and internal factors that SSA has not been able
to control. For example the Plan anticipates behavioral changes by claimants, their
representatives, and the medical community which are not necessarily consistent with
their interests and practices but which would benefit SSA. The current system operated
for many years in a reasonably cfficient manner indicating that factors external to that
system are at least part of the reason for current inadequacies. Many of those factors
will not disappear at the fiat of the Social Security Administration; they are realities with
which any SSA disability system must contend. :

The Team also created a new system that did not take advantage of the lessons which
should have been learned from the current system. Therefore, little thought was devo!
to understanding why problems developed in the current system because reengineering is
devoted to the creation of a completely new system, not understanding or repairing the
old. However, the failure to identify and understand the reasons for the poor
performance of the current system and evaluate possible corrective mechanisms rendered
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SSA incapable of comparing and contrasting the strengths and weaknesses of alternative
methods of dealing with the disability crisis. Freed from the constraints of dealing with
the real world, the Reengineering Team was free to develop a disability system in which
they create and control all the variables and set functional parameters by fiat without
regard to plausibility or reality. Accepting the validity of the *parameters by fiat" as
representative of the real world, the Team then predicated its plan on those assumptions.
The Reengineering Team did in fact create a utopian disability system characterized by
the development of innovative (and completely untested) concepts premised all to often
upon bare assumptions without proper foundation.

The justification for use of many of these untested concepts is the end result as predicted
by the Disability Process Redesign Model. However, given the revolutionary nature of
many of the aspects of the Redesign, in many instances there are no real world analogues
which could be used as benchmarks to guide predictions regarding operation of the
proposed Redesign. As a result, the Model is quite dependent upon a variety of
assumptions about the proposed operation of the new system. Many of the assumptions
have no basis in fact and must be accepted as a matter of faith. It is important to note
that when SSA officials speak of the efficiencies of the Disability Process Redesign, they
are referring to the results of that Model. Estimates of processing times, the effects of
the many changes introduced by the Redesign, and the results of the Plan are all highly
dependent upon the validity of the assumptions inherent in the Model. Moreover, the
Disability Process Redesign is a highly integrated construct; to deliver the results
promised, the entire system must be in place and functional. Introduction of the Plan in
a piecemeal manner will not produce the results suggested by the Model. The problem
wndasuchahnghlymtegratcdplan:sthattheﬁaﬂm or even less than optimal
performance of one part of the plan, imposes severe functional restrictions upon the rest
of the Plan thereby greatly diminishing the level of productivity actually achieved.

Many of the assumptions upon which model testing was based are specified on pages 62-
68 of the Plan for a New Disability Claim Process. While the assumptions are too
numerous to list in any detail, some must be mentioned.

Electronic files will be used in the process redesign.
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following factors:

> of the Redesi DnabihxySym(ﬁmmlytheModanizedDubﬂnySym),
> the creation of the Determination

Slmphﬁed Methodology, the radically different
mwmmhwuwmmmmﬂm:mmm

eliminating the present Listing of Impai and the Medical lines (better
kmown as the grids);

Process Unification

the adoption of a single d maker

themamuofuwndndnllympodﬂomwhhhwﬂlnquuememmdwmm

mnﬁuungﬁemmhdﬁmyelhrgaﬂmmmmwmptmﬁedﬁommd
by the Social S ly istration not only for their use with Social

Semmyhutahoﬁonhﬂtmﬂm

> garding the needs of the Social Security disability systems and
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convincing all those in that community to cooperate with SSA; and
a comp i ization of the Social Security Administration as well as the State
Agencies.

>

Finally, peshaps the most important assumption of all, at least when considering
processing time, the Model assumes there is no backlog at any point in the process that
would impose delays in addition to those specified in the Model. The effect of backlogs
on current case processing time is the cause of the current disability crisis.

None of the above factors currently exist, and some are literally years in the future if
they ever occur. Particular note should be made of the simplified decision methodology
factor. This involved fundamental changes to the criteria by which the determination of
disability is actually made (the Listing of Impairments and the sequential evaluation).

When considering the viability of the Model and indeed of the Disability Process
Redesign itself, two very important factors must be recognized. The economies predicted
by the Model are completely dependent upon (1) the installation of all aspects of the
Disability Process Redesign and (2) the validity of the assumptions upon which the
Model is based including the lack of any appreciable backlog. The Model loses all
predictive value if either of these factors is missing.

In short, the Disability Process Redesign involves the complete replacement of the
current disability process by an entirely new and very different system. These are truly
revolutionary changes, which in many cases are based on untested assumptions, and
which will require years to create and test. Neither the dangers of piecemeal
implementation of tested or untested segments of the Disability Process Redesign nor the
importance of fully testing these revolutionary concepts prior to implementation can be
overstated. The Model used to justify adoption of the Disability Process Redesign is so
completely based upon unsubstantiated assumptions that most neutral observers would
conclude that without comprehensive testing, it has little validity. No major portion of
the Disability Process Redesign should be implemented in a piecemeal fashion, and no
major portion of the Disability Process Redesign should be implemented without
extensive testing being conducted.

Like most utopian plans, standing alone, the Redesign is quite attractive. While it may
be aesthetically appealing, the Redesign will-demand the expenditure of vast sums of
taxpayers’ money, and the taxpayers are entitled to a fair return on their money. A
comprehensive cost-benefits analysis (CBA) would secem in order. However, the utopian
nature of the Plan renders the creation of a CBA a virtually impossible task.

“*SSA will move forward on all aspects of the process redesign plan; h , b of
the i h and develop quired for impk of the simplified

disability determination methodology, we have not considered the effect of this redesign
feature in our cost/benefit planning. In addition, because the ability of single employee to
master the disability claim manager position is dependent on full adoption of a simplified
disability determination methodology, the impact from that process redesign feature has
also been separated out from our cost/benefit planning at this time.™

Even more disconcerting than the above sleight of hand is the rationale regarding the
effect of the Redesign on program costs.

“Under the supposition that SSA’s current initial claim and administrative appeal process
leads to correct disability determinations within the proper universe of people today, and
because SSA is not proposing any ch in the y definition of disability, the

redesigned process in and of itself would have no long-term effect on program outlays.”

“Ibid., p. 45
*Ibid. p. 45.
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This statement is intellectually dishonest at best, deliberately misleading at worst. While
the statutory definition of disability remains unchanged, the redesign is to a large extent
predicated upon implementation of the simplified disability determination methodology.
This change in the criteria by which disability is actually determined (the replacement of
the current sequential evaluaﬁon)wﬂlhavcadirect_eﬁgctqnprogmmeosls. Indeed,
perhaps no part of the plan with the exception of the new evidentiary designs impacts
more upon the area of program costs more than does the still to be determined —
simplified disability determination methodology. No part of the Redesign should be
implemented until a valid and detailed cost-benefit analysis is presented. -

The Plan for a New Disability Claim Process was conceived and planned as a long term
project (implementation extending from 1994 through 1999) to deal with perceived
systemic flaws in the current disability process. While the disability backlog may have
becntheremnfortheredesugneﬁon,tbebacklogredmﬁonwasoemmlynotoneof
the missions of the redesign. However, recently the Social Security Administration has
advanced the introduction of the Adjudication Officer (AO) allegedly to assist in
reducing the current backlog at the Office of Hearings and Appeals. Such an action,
inconsistent with the stated policies of the redesign, is unwise and unwarranted. The
Short Term Disability Project eliminates any need for the Redesign to involve itself in
current backlog reduction efforts. Given the highly integrated nature of the Dlsabihty

Process Redesign, piccemeal mtroducnon of any major portion of the Redesign wil! be
counter-productive.

It is instructive, however, to examine the rationale given by SSA for the early
introduction of the AO position.

'I‘heAOpmmwlllmtSSAm itioning to the redesigned disability process.
When i d, the AO positi
-improves service to the public by p Il king with the clai and/or

representative wqmummwmsnmwthﬂrme;

-provides a more efficient process freeing up
developing the record for hearing. Undatheammpmw-.&l.hq)eudmlﬁnmm
updating and developing new issues in the file prior to and during the hearing. The AO

will take over most of this activity to allow ALJs additional time to conduct hearings each
month,

-establishes SSA as an equal partner in developing the evidentiary record for the hearing.
mAOnm(m)SSAdnﬂuyMiﬂhmmwwmmﬂm
issue are loped, d d and available for the partics to the hearing.

mmmwmmmmmmmmm
reducing pending cases and laying the ground 4 qt process
mmmwmmu.mamm‘

This rationale again demonstrates a tendency by SSA to provide statements that are
intellectually dishonest at best, deliberately misleading at worst.

Nearly 85% of claimants are represented at the hearing level. Most of those
representatives are attorneys and few need explanations of the hearings process.

Whileagooddea.lofumeandcfionlsexpendedatthehcarmglmltopmperlydcvelop
the record, very little of that work is actually performed by the ALJ. Hearing office staff,
primarily GS-8 Hearing Assistants (HA) perform most of the actual work involved in

‘Diabﬂityhmkgdeﬁgn:M:yl”sBdiﬁm,f‘ jons and A - The Adjudi
Officer, p. 3.
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developing a case. Transferring the case development tasks from a GS-8 HA to a GS-12
AO will have little impact upon how an ALJ spends his/her time and will have minimal
impact, if any, on the number of hearings an ALJ conducts.

The courts have already imposed upon ALJs the responsibility of ensuring that each case
is fully developed. Currently, both the claimant and the Agency, through the ALJ,
maintain the capacity to further develop the record at any time through the issuance of
the decision. Under the AO proposal, the Agency's prime case developer, the AO,
drops out of the process well before the hearing.

The process efficiencies associated with the AO developing the case are contingent upon
the accuracy and completeness of the Model. However, the early implementation of the
AO position will be accomplished without many factors which are reported as essential to
process efficiency in the Plan for a New Disability Claim Process.

The view of the Disability Process Redesign Team towards the Short Term Disability
Project (STDP) is quite interesting.

“The STDP is designed to provide i di pport to reduce pendi kloads in
OHAofﬁm.ﬂmemmumprwﬂzmnwetﬁazmmﬂwmmntpmbm
are not as efficient overall as the AO P g model provided by the redesigr

‘The STDP uuwwesmnbephasedoutasthenchOptmsmplemzmed.

At least this time the reference is to the efficiency of the AO in the case-processing
model. Given the number of untested assumptions contained in the model upon which
the predictions are based, little faith can be placed on the alleged efficiencies. However,
even if one considers that the predictions of the model are accurate, the Model and the
early introduction of the AO position have little in common. Most of the redesign
components upon which the Model is based will be not in existence. That Model has no
predictive value regarding the early AO roll out. However, the Disability Process
Redesign has certainly deprived STDP of assets that could have more economically be
directed at backlog reduction. Given the scenario reported by the Disability Process
Redesign Team, the roll out of the untried and inadequately tested AO position will
displace STDP regardless of how successful STDP is shown to be by its actual results.

The Disability Process Redesign purports to be a highly integrated, comprehensive
change in current processes, organizational structure, and intellectual infrastructure
designed to achieve marked improvement in the efficiency of the disability process. The
importance of the comprehensive nature of the redesign was emphasized as a distinct
departure from the traditional disability process changes that have evolved over time and
reflect small, incremental improvements designed to address various pieces of the uverall
process.

*Disability process changes that have evolved over time tend to reflect small, incremental
unpravemznmdeugnedloaddmnvamuspmohhcmaﬂpm It has become

ingly clear that i are no longer sufficient to achieve the
kvelofmﬁnwﬂmahammuﬂdﬁumwdnabﬂnydmmn& Thus, SSA
needsa'!:)nger-wmwamgyfouddmgmdehverypmbhmsmmedmbﬂnydam
process.

SSA has consistently stated that the success of the Disability Process Redesign is
contingent upon making the correct decision at the earliest possible time. However,
*correct decisions” in the new process are dependent upon the interaction of a wide
variety of factors.

7Ibid., p. 4.

®Plan for a New Disability Claim Process, p. 1.
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“A co disability decision is one that appropriatel - hether an i

does or does not meet the factors of entitlement for disability as defined by SSA’s

statute, regulations, rulings and policies. Correct decisions in the new process depend on: a
. 3 - for decidi

simplified decisi hodology that p a frame of g
disability at all levels of the p istent direction and training to all adjudi
hanced and 3 colletion aud Of medical evidesco: an 3 and

integrated claim processing system that will assist adjudi in &
analysis and decision making; and a single, comprehensive quality review process across all
levels. The goal of the new process is to guide all adjudicators at all levels of the process,

who will be using the same standards for decision making, to making correct decisions in ~
an easier, faster, and more cost-effective manner.*”®

SSA has repeatedly stated criteria for a “correct decision”.
“SSA’s ability to ensure that the right decision is made the first time depends on a
well-trained, skilled, and highly motivated workforce that has the program tools and
technological support to issue quality decisions.”*®

SSA has been equally forthcoming regarding the importance of using modern
information technologies to the redesigned system.

“Information technology will be a vital element in the new disability claim process. To the
fullest extent possible, SSA will take advantage of the “Infc - i and those

g that can imp the disability process and help provide world-class
service. The new process will rely on k k ic p ing of disability claims
from the first contact with the clai to the final decision, including all levels of
dministrative appeal. Existing Agency design plans for Intelligent Workstation/Local Area
Network (TWS/LAN) and a Modernized Disability System will provide an integrated
system and the el i ivil Y to support the new disability process.”!
*The ability of decision makers to conduct thorough and evid i
and timely and claim adjudication is predicated on the impk ion of the
functionality provided by the IWS/LAN hards and soft p and the
decisi of the Modernized Disability System. Expert system software will

be included in SSA claim processing systems to assist disability decision makers in the
analysis and evaluation of complex eligibility factors, and to ensure that the correct
luation are followed. While conducting intervi

procedures for disability & 5, disability
decision makers will rely on decisi pport fi that ask impai -specific

questions. The decision support system will use the accumulated data of the electronic
record to assist in the preparation of the predecision notice, the of the claim,

and decisions rendered on appeal. Where disability decision team members cannot be
physically co-located, they can remain in communication by using two-way TV and other
video conferencing technologies. Disability policy will be developed and stored in a format
thntmbeinwgmedinmcomputalynmumemmeofmmumiﬁvehelp
screens and decision-support messages.”'

As presented in the Plan for a New Disability Claim Process, the success of the AO
position is intimately and inseverably associated with many of the fundamental changes
that are integral parts of the redesign plan. Therefore, one must question the need for
the premature introduction of the AO position. In the end, the Short Term Disability
ijeﬂandtheneedfortheﬂubﬂty?meeaswwshwmmhnﬁblemult

lized from the try d expenditure of time and money are the likely reasons for
the proposed early implementation of the AO position.

Thesolepurposeofthisprojectistosigniﬁcantlyreducethcdisabﬂity backlog at both
the State Agency and hearings levels. A committee, led by then Regional Commissioner
Robert Green and OHA Deputy Associate Commissioner, composed of representatives
of the various components of SSA involved in the disability process, union

°Ibid,, pp. 13-14.
Ibid,, p. 36.
“Ibid,, p. 43.

Ibid., pp. 4344,
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representatives, and representatives from the DDS's met on several occasions in
September and October 1994 and crafted nineteen (19) separate initiatives designed to
reduce backlogs at OHA and the State Agencies. The Committee operated with an
understanding that its initiatives must be suitable for rapid implementation and designed
to achieve immediate results. The Committee also understood that the initiatives were
limited to using current assets; SSA did not have additional assets which could be -
committed to this process. STDP is a project that is “being run on a shoe string”.

10. e most effective a ient me educing ] HA disability

The initiatives began implementation in October 1994 with the initial focus of attention
directed toward the backlog at the State Agency level. Admittedly, this was the less
intractable problem. To date the Short Term Disability Project initiatives have been
supremely successful in reducing backlogs at that level. The target was to reduce the
number of cases pending at the State Agency level by 1000 a week. Through April 1995,
we have not only met that goal but are significantly ahead. STDP works!

Of course, the more intractable problem is the backlog at OHA. The cornerstone of the
effort to reduce the OHA backlog is Action # 7 which will utilize screening criteria
designed to distinguish between cases that can be paid on-the-record with little or no
development, cases which are probable allowances with further development, and those
cases in which an ALJ hearing is required. Action # 7 is a natural extension of the
Prehearing Conference Program which demonstrated its effectiveness in a rigorous
statistical analysis. Experience gained in the Action # 6 Screening Program further
demonstrates the effective and accurate decision making capability of experienced
Attorney Advisors. Action # 7 gives adjudicative authority to *Senior Staff Attorneys”
(highly qualified and experienced Attorney Advisors at OHA) to adjudicate and draft a
decision in those cases which are fully favorable and do not require an ALJ hearing.
Action # 7 adds approximately 600 limited (only fully favorable) decision makers at the
OHA level. The addition of these experienced decision makers, who will concentrate on
those cases that are much more likely to result in a fully favorable decision after an ALJ
hearing, frees the Agency’s ALJs to concentrate on those cases in which a less than fully
favorable decision is more likely. The net result is that not only will many claimants who
are in fact disabled and are entitled to receive benefits receive those benefits in a much
more timely manner, but claimants in general will receive hearing level decisions in a
much more timely manner.

The roll out of Action # 7 began in April. In early June regulatory authority for the
Senior Staff Attorneys to make fully favorable decisions will become effective, and the
program will begin in earnest. The biggest problem with the operation of Action # 7 is
ensuring that sufficient decision drafting capacity is available to draft the ALY decisions.
Senior Staff Attorneys will draft all of their own decisions as well as some ALJ decisions.
The Agency has detailed 150 employees (volunteers) to decision drafting positions. They
will be located at SSA headquarters and OHA headquarters. Personal computers will be
provided to ALJs who have indicated they would draft some of their own decisions.
Ensuring sufficient decision drafting is available remains an important factor.
Appropriate steps have been taken and will continue to be taken in the future to ensure
the production of timely decisions .

The Short Term Disability Project is consistent with the Agency’s responsibility for
ensuring trust fund moneys are properly disbursed. The Senior Attorney Advisors are as
knowledgeable and capable as anyone in the Agency at evaluating whether disability
exists and are cognizant of the Agency’s responsibility to “protect the trust fund®. The
Senior Attorney Advisors to whom Action # 7 convey limited decisional authority
constitute some of the Agency’s most experienced disability practitioners. Each
Attorney Advisor upon whom decisional authority will be conferred has been intimately
involved in the OHA decision creation process for many years and has in fact drafted
(literally) thousands of decisions. These individuals have demonstrated an indepth
understanding of the laws, regulations, rulings, and medical issues involved in the
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decisional process and can reasonably be expected to apply the proper disability criteria
to each case they review. The degree of independence granted by the Agency to these
decision makers (while not as great as that afforded to ALJs by the APA) is sufficient to
ensure that decisions will be based upon the facts and the law rather than administrative
fiat. Senior Attorney Advisors will be deciding only those cases most likely to result in a
fully favorable decision. These factors ensure that Action # 7 will not increase program
costs. £

The goal of STDP is to reduce the level of cases pending at OHA to 375,000 by
December 31, 1995. Currently, OHA has approximately 530,000 cases and new receipts
remain at record levels. OHA has achieved record levels of productivity during the past
year (considerably above the increases which can be attributed to increased ALJs and
staff). But the backlog continues to grow at an alarming pace. As a result of the .
backlog, the level of service being provided to claimants is unacceptable. The Short
Term Disability Project can provide immediate relief, while the Disability Process
Redesign can only provide a questionable promise for the future. The initiatives of the
Short Term Disability Project are based on well tested concepts, are already in effect, the
results are monitored on a weekly basis, and the initial results have been favorable. It is
essential that the Social Security Administration not abandon the Short Term Disability-
Project.



161

Chairman BUNNING. Thank you, Mr. Hill.

Judge Bernoski, as an experienced ALJ, what is the most vital
aspect of an SSA hearing process?

Judge BERNOSKI. The most vital aspect is the fact that the claim-
ant actually appears before the decisionmaker at that time and has
an opportunity to present his case in person. He is often rep-
resented by counsel, and most of the cases are, at that time, rep-
resented by counsel.

Also, the decisionmaker at that point is an independent
decisionmaker who has the protections of the Administrative Proce-
dure Act, which I indicated in my statement.

Chairman BUNNING. Do you believe that that is the main reason
for the vast change that occurs from the initial hearing, in other
words, the overturning of all the cases at the initial hearing and
at your hearing? We are talking about a huge difference here.

Judge BERNOSKI. I understand the question, sir. Yes, in my opin-
ion, the main reason for the difference or the reversal rate is the
fact that there is the dual standard that has been referred to fre-
quently today. The DDS examiner, when they look at that file, as
Mr. Thomas indicated, they make primarily a medical decision or
determination based on the evidence in the record.

When that case finally comes before the administrative law
judge, the administrative law judge sees the claimant, hears live
testimony, many times from a vocational expert, sometimes from a
physician, most always from the claimant, and then makes a deci-
sion that is based on the law and the regulation and the Federal
court cases.

That is the primary difference between those two determinations.
The law specifically provides that the secretary make a decision
based on the evidence in the record, where the DDS record

Chairman BUNNING. Are you talking about the Commissioner?

Judge BERNOSKI. The Commissioner, yes sir, where the Commis-
sioner makes that and we are the delegatee of the Commissioner,
where the DDS examiner can use empirical knowledge which they
have either acquired through training or even go and obtain other
medical sources which are not part of the record.
| Chairman BUNNING. You talked about “buying down” the back-

og.

Judge BERNOSKI. Yes, sir.

Chairman BUNNING. That is something that really concerns me
and many members of this panel. Rather than really getting to the
root of what is the problem, if you buy down the disability baeklog,
you are doing more damage to the system than if you take longer
to determine. We have a backlog. We know we have a backlog. We
want to solve the backlog, but we want to do it correctly.

Judge BERNOSKI. Yes, sir.

Chairman BUNNING. Are you telling me that if we had your hear-
ing first, in other words, do away with DDS, do away with all the
other things and just make them come before an administrative
Law judge to get a disability, that would be the only hearing we

ave—

Judge BERNOSKI. I understand.

Chairman BUNNING. Then we could save money and wz could get
a better job done, is that what you are saying?
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Judge BERNOsKI. If that would happen, you would save money
because you would only have one hearing. I am not so sure that
I can give you an estimate or an opinion as to what the impact
would be on the claims ratio because, clearly, the DDS standard is
more rigorous than the standard that is applied by the administra-
tive law judge.

As Mr. Thomas indicated in prior hearings, they look at a claim,
they deny that claim, and they will know that when this case
comes up before an administrative law judge, that sometimes that
case is going to be paid. But this is because we have——

Chairman BUNNING. That is very disturbing and very discourag-
ing to the people on the front line, when they are the first peop%e
that are making the determination. Is it a fact that most people
know that coming in, that they are going to get turned down at the
initial level and know full well if they follow through and jump
through all the hoops that SSA requires, that eventually they will
get approved?

Judge BERNOSKI. I do not know if the individual claimant knows
that, but many claimants that are represented by counsel know
that. The attorney knows.

Chairman BUNNING. Can we not somehow send the word by
either regulation or by changing the law that there is going to be
a determination made and that is it?

Judge BERNOSKI. Yes, to the extent——

Chairman BUNNING. Period.

Judge BERNOSKI. Yes, sir, and we agree with that, that there
shoulg be one standard of adjudication at all levels. But, I might
caution, we believe that that standard must be the legal standard
because the courts sit on top of this system and will require that.

Chairman BUNNING. We also are %oing to eventually pass Andy’s
and my law that will allow a Social Security court to be in exist-
ence. I know that most of the people at SSA would like that and
I know that most of the people in the country would like to have
a court that handles just Social Security claims. I know you are
supportive of Mr. Archer’s bill, Mr. Hill.

But we think there ought to be a determination and all the
reengineering and all of the things that SSA has proposed does not
{f;‘uarantee to me that we are going to reduce the backlog and be
air with the claimants that are coming in for disability.

Judge BERNOSKI. Yes, sir. With relationship to the Social Secu-
rity Court, we should also probably look at whether it should be
an article III or article I court, also.

Chairman BUNNING. Mr. Jacobs, would you like to question?

Mr. Jacoss. I will give Fred Arner his due here. He and Jake
Pickle worked together when Jake was the chairman of the sub-
committee. I sometimes thought of them as the Sundance twins.
They mixed a lot of medicine and Fred has made some very cogent
arguments for this.

Beyond that, I thank the panel for enriching the record.

Chairman BUNNING. Mr. Christensen.

Mr. CHRISTENSEN. I would just probably tend to agree with the
chairman’s last comment. In light of the fact that the SSA’s evalua-
tion of a disability claim, there is only a 3-percent error rate, and
then every time it ends up in the hands of liberal elitist judges who



163

want to pay out everybody’s money, they overturn it 80 percent of
the time. I would be very much in favor of moving toward a Social
Security court to control the costs, because if the figures are accu-
rate, I think that would be a-better management of our taxpayers’
money.

Jus{ one last comment. Mr. McCaslin, regarding his comment
that they serve two customers; yes, they do serve two customers,
but both we and the Social Security A(f'ministration work for the
taxpayer first and foremost and then we work with the customer.
I want to make sure that is understood, because we are at the
mercy of the taxpayer, both the administration and Members of
Congress.

Mr. Chairman, I appreciate your leadership on this issue and I
hope we can get this matter resolved.

ghairman UNNING. Thank you.

Judge BERNOSKI. May I just respond? Mr. Christensen, with rela-
tionship to the judges, at the administrative law judge level, we fol-
low the law of the Federal Circuit Court judges and the statute and
{,he regulations. We do not have the discretion to establish or create
aw.

Mr. CHRISTENSEN. Tell that to the Supreme Court.

Judge BERNOSKI. I understand, but I do not want to have the
record indicate that we are the creator of the law. We just simply
follow what is given to us.

Chairman BUNNING. Once again, I thank you all for coming.
Without anything further, this subcommittee is adjourned.

[Whereupon, at 1:18 p.m., the hearing was adjourned to recon-
vene on Wednesday, May 24, 1995, at 10 a.m.]
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HOUSE OF REPRESENTATIVES,
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Washington, D.C.

The subcommittee met, pursuant to notice, at 10:02 a.m., in room
B-318, Rayburn House Office Building, Hon. Jim Bunning (chair-
man of the subcommittee) presiding.

Chairman BUNNING. The subcommittee will come to order.

Good morning. I would like to welcome everyone to the second
day of hearings on the problems with the Social Security disability
program.

As is the custom of the subcommittee, without objection, we will
dispense with opening statements except for the chairman and the
ranking member. Of course, all Members are welcome to submit
statements for the record. Except for Members, all witnesses must
limit their testimony to 5 minutes, although they are welcome to
submit a longer statement for the record.

Yesterday, we heard some great testimony from front-line people
about the problems with disability. Today, I want to focus on sug-
gestions for improvement. There is a lot of interest in improving
the current disability program. God knows we need it. Eight Mem-
bers have taken time today to bring their ideas before the sub-
committee, and I really appreciate that.

After what I heard yesterday about backlogs, waiting time, and
overdue disability reviews, I would say that the disability problem
is big enough for all of us, so I welcome your ideas today.

The size of the problem can be measured in two ways. One is fi-
nancial. It will cost the Retirement and Survivors Insurance Trust
Fund over $275 billion to keep the Disability Insurance Trust Fund
solvent, and that is only to the year 2008.

The other is fairness. It is not fair to disability applicants to
make them wait 90 days for an initial decision or almost 1 year for
a hearing decision if they are truly disabled, and it is not fair to
the taxpayers to allow a backlog of almost 2 million overdue con-
tinuing disability reviews. As a result, we pay billions of dollars to
tlin)tl)se who are no longer disabled, which I think is totally unaccept-
able.

SSA needs to do more on both ends of the process. Those who are
truly disabled should get on the rolls as quickly and easily as pos-
sible and should be given incentives and assistance to help them

(165)
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return to work. Those who have recovered should have their bene-
fits stopped.

Mem%ers of the subcommittee talked about some ideas for reform
yesterday, and now I would like to hear from those who are going
to testify today.

I would like to recognize Andy Jacobs.

Mr. JACOBS. Mr. aaiman, my statement with reference to
yours is ditto.

Chairman BUNNING. Thanks, Andy.

Now, I would like to welcome our first witness, an esteemed
member of the Ways and Means Committee, the Honorable Jim
McCrery of Louisiana. Accompanying him is Mark Dakos, vice
president of Work Recovery, Inc., Tucson, Ariz.

Jim, go ahead.

STATEMENT OF HON. JIM McCRERY, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF LOUISIANA; ACCOMPANIED
BY MARK DAKOS, VICE PRESIDENT, INTERGOVERNMENTAL
AFFAIRS, WORK RECOVERY, INC., TUCSON, ARIZ.

Mr. McCRERY. Thank you, Mr. Chairman. Thank you for the op-
portunity to appear before your subcommittee this momini.

I will submit some testimony in writing, and since you have cov-
ered most of the first paie of my testimony in your opening re-
marks, I will dispense with those. You are well aware of the prob-
lems confronting the system.

I think if we could discover some sort of neutral technology to
provide an objective, rather than subjective, assessment of an ap-
plicant’s or a beneficiary’s ability to perform work, it would be a
clear step forward.

I have recently learned about a company, Work Recovery, Inc.,
of Tucson, Ariz., which has developed something called ERGOS, a
computerized system which measures an individual’s functional ca-
pacity to work. I was extremely impressed when I heard about the
tefa‘chnology and, frankly, just wanted this subcommittee to be aware
of it.

ERGOS is already used in the private sector and it is being used
on a pilot program basis by the Disability Determination Services
in California and Arizona. Installation of the ERGOS technology at
a Kentucky Toyota plant, by the way, has decreased annual claims
payments from several million dollars to under $1 million.

Work Recovery has also begun to work with the U.S. Postal Serv-
ice in their proper payment of Workman’s Comp. claims and, just
as important, to determine the most effective methods to return an
individual to work. After utilizing ERGOS to evaluate five injured
workers, the U.S. Postal Service was able to return those employ-
ees to productive employment at an annual savings estimate of
nearly 5400,000, including foregone medical costs. A summary of
customer satisfaction from the Postal Service will be submitted
along with my testimony.

Before I introduce Work Recovery’s representative, let me make
it clear that I am not here to endorse this company or the product.
I do, however, believe that the utilization of technology in the dis-
ability evaluation process is something that is worth considering.
While technology such as ERGOS cannot address the rapid growti
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in awards for mental impairments, and that is something I am
sure you want to address as well, I believe that this concept is well
worth considering in the context of other impairments.

I have asked Mark Dakos, vice president for Intergovernmental
Affairs, Work Recovery, Inc., to join us today to make a brief pres-
entation to the subcommittee. I hope you will be as interested and
intrigued as I was when I heard about this. Now I will turn it over
to Mr. Dakos.

Mr. DaKos. Thank you, Mr. McCrery, for your introduction.

Mr. Chairman, Mr. Jacobs, and members of the subcommittee,
thank you for allowing our company, Work Recovery, Inc., to speak
on the issue of improving the Social Security Disability Insurance
Program.

Work Recovery, Inc., is the developer of the ERGOS work simula-
tor, which is a functional capacity evaluation system that is used
on an international basis to assess the residual functional capac-
ities of individuals with disabilities. The ERGOS work simulator
was developed by an interdisciplinary team that includes occupa-
tional medicine, industrial psychology, physical therapy, occupa-
tional therapy, vocational evaluation, industrial engineering, and
industry.

The system has been employed in Workman’s Comp. cases,
Americans With Disabilities Act compliance situations, long-term
disability claims, courts of general jurisdiction, and even in Social
Security disability cases, both at the initial determination level and
at the administrative law judge level.

Work Recovery, in noting the new plan for a disability claims
process, supports the efforts of the reengineering team with respect
to the functional capacity evaluation. Individuals very capable from
within industry, from many walks of the disability industry, appear
g]) agi(li)ress the issue and they have done, actually, quite an admira-

e job.

We were quite surprised to see the plan. Frankly, we did not ex-
pect that this was going to be forthcoming from Social Security and
we feel it is a bold step to make the changes necessary to develop
a more effective disability evaluation system.

A major issue that needs to be addressed is the philosophical dif-
ference, though, between functional and disability evaluations. In
the disability model, the reinforcement to the worker is what they
cannot do. In the functional model, you need to be able to tell an
individual what they can do. This is important because if we are
going to talk about reintegration of the individual back to the work
orce, they are put back into the labor force based upon what serv-
ices they can provide through their capacities to the employer.

Unfortunately, we reinforce the disability model throughout the
entire process. The individual is always told what is wrong with
them. It is a diagnosis. It can be the doctors that are telling them,
it can be the attorneys that are telling them, and, frankly, we have
set up a gain issue tgat exists from the standpoint that if you qual-
ify, you will receive benefits. We need to change that emphasis to
reintegration back within the labor force so we can put these indi-
viduals back on the productive rolls.

The issue of function versus disability is already presenting itself
in the disability determination process. The initia (fetermination at
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the DDS level is based upon medical listings. At the ALJ level,
however, legal precedent and the discretion of the judge are cited
as the reasons for granting an allowance. However, in nearly all of
the appealed cases, the determining issue is the residual functional
ability of the individual. This appears to be the gap that explains
the high rate of overturns of initial denials at the appeal level.

We also recognize that in performing the evaluation, it needs to
be standardized, objective, and free from evaluator bias. ERGOS
has taken all that into consideration. We do not use normative pop-
ulation groups in our evaluation process. The ERGOS is also capa-
ble of being administered in several different languages.

It is also necessary to discuss the importance of establishing a
functional baseline for consideration of performing work-related ac-
tivities. The functional capacity evaluation allows for the basis to
accurately assess improvement or deterioration of the condition of
the individual in the continuing disability review process.

Finally, I would also like to point out that Work Recovery has
reviewed the proposed demonstration project that will be presented
to you by a later witness, Mr. Allsup, and we believe that this proc-
ess, this case management process, is appropriate and actually
takes into consideration the necessary steps for appropriate
reintegration into the work force of individuals with disabilities.

We also feel that the vocational rehabilitation effort will be more
targeted and less costly than conventional rehabilitation services.
This is specifically due to the fact that the counselor will have a
clear picture as to the extent of the individual’s functional capabili-
ties and how they relate to the world of work.

I would like to thank you for your time and your consideration
this morning.

[The prepared statements and attachments follow:]
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Statement of Congressman Jim McCrery
Before the Subcommittee on Social Security
House Ways and Means Committee

May 24, 1995

Mr. Chairman, first let me thank you for giving me this
opportunity to address your Subcommittee this morning.

As you are all well aware, there has been tremendous
growth in Social Security disability programs during the past
10 years. The Disability Insurance program has increased
more than 41%; the Supplemental Security Income program for
adults by 78%; and concurrent (eligible for both DI and SSI)
disabled adults by over 100%. The combined cash benefits in
both DI and SSI increased from $26 billion to $57 billion
during that same time frame. Clearly, these increases are
cause for concern and I applaud the Subcommittee’ s efforts to
address this tough issue.

Having spent several months tackling the SSI childhood
program, I know just how tough it can be. But I also know
that there is a tremendous need for a fair and equitable
disability program which is effectively managed, correctly
determines eligibility, reviews a beneficiary’ s record in a
timely manner, and clearly promotes a return-to-work approach
by both the payer and the payee.

The Disability Reengineering Process which the Social
Security Administration has begun is a step in the right
direction. However, I hope that this Committee will ensure
that the Agency makes every effort to exceed the timetable
for reform which it has outlined. We simply cannot tolerate
the backlog of more than 1.8 million Continuing Disability
Reviews and the annual increase of mdre than 500,000 cases.
I believe there are more efficient and effective ways to
manage the new applicants as well as the current caseload.
To this end, exploring the use of additional technology to
enhance and speed the disability adjudication and review
process is a concept well worth considering.

I understand that the Social Security Administration now
uses computer profiling and beneficiary questionnaires to
more efficiently target Continuing Disability Reviews. But
given the tremendous advances in technology throughout our
society there are many more areas where technology can be
used: computerization of an individual’ s disability
application and records, tracking and securing medical
evidence as well as determining one’ s functional capacity to
work.

The use of neutral technology to provide an objective
assessment of an applicant’s or beneficiary s ability to
perform work would be a clear step forward. I have recently
learned about a company, Work Recovery, Inc. of Tucson,
Arizona, which has developed ERGOS, a computerized system
which measures an individual’ s functional capacity to work.
I was extremely impressed when I heard about this technology
and wanted the Committee to learn of its attributes.

ERGOS is already used in the private sector and on a
pilot basis by the Disability Determination Services in
California and Arizona. Installation of the ERGOS technology
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at a Kentucky Toyota plant has decreased annual claims
payments from several millions to under $1 million.

Work Recovery has also begun to work with the U.S.
Postal Service in their proper payment of Workman' s
Compensation claims, and, as important, to determine the most
effective methods to return an individual to work. After
utilizing ERGOS to evaluate 5 injured workers, the U.S.
Postal Service was able to return those employees to
productive employment at an annual savings estimate of nearly
$400,000, including foregone medical costs. The summary of
“customer satisfaction” from the Postal Service will be
submitted for the record.

Before I introduce Work Recovery s representative, let
me be clear that I am not here to endorse this company or its
product. I do, however, believe that the utilization of
technology in the disability evaluation process is something
worth considering. While technology such as ERGOS cannot
address the rapid growth in awards for mental impairments--
something which should also be addressed--1 believe this
concept is well worth considering.

I have asked Mark Dakos, Vice President for
Intergovernmental Affairs of Work Recovery, Inc. here today
to make a brief presentation to the Subcommittee. I hope the
Subcommittee will be as interested as I am in the possible
application of this technology in the disability evaluation
process.

Thank you again for the opportunity to be here today.
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United States
Postal Service
May 15, 1995
Mr. Mark Dakos
Director of Intergovernmental Affairs

2341 S. Fricbus, Suite 14
Tucson, AZ 85713

SUBJECT: Results of ERGOS Testing
Dear Mark:

As you are aware, the U. S. Postal Service in Tucson, Arizona has been utilizing the ERGOS in attempts
to return injured workers back to productive employment. You have ask that I give you a brief summary
of our accomplishments as of this date.

‘We started your service the first part of January 1995. Since that time we have had the opportunity to
send five (5) employees for ERGOS testing. Although I am not at liberty to give names or social security
numbers on these individuals, you are aware of those employees who have participated in this
examination. You may usc the resuits of the test, however I am asking that you black out the names and
social security mambers of those individuals.

The first individual was an employee not working in receipt of $2,511.00 every 28 days. This equals an
annual payment of $33,647.00 net to the employee. Her treating physician refused to aliow her to return
to any form of employment. Once the results of the ERGOS was completed and presented to the treating
physician, he agreed she could return to an accommodated position. This occurred in January 1995 and
the year to date savings has been over $10,000.00.

The next four indivi were receiving $1,908.00 ion and unable to perform their bid jobs
solely based on subjecti ints of the emp As a result, the Postal Service was required to
replace those employee, with others, in an overtime status of time and a half. This equaled $2,762.00
every 28 days of employee replacement. The results of the ERGOS was presented to the various
physicians and three of the employees were released to full duty, with one being reieased to full duty with
a restriction of no lifting over 40 Ibs. This was easily accommodated.

To give you a total savings to the Postal Service on the five cases cited above we must take the total
compensation being paid every 28 days plus replacement cost in overtime required to service their routes
during their absence. Although I cannot give you exact figures, I can provide you with approximate
numbers which should accurately reflect the savings. Also in order to give you full credit for these results
1 will show the annual savings involved in these cases.

Again, these above figures do not include the additional three (3) emp for testing this
month. Those results will be forthcoming should you request those statistics.
1. Payment made cvery 28 days (5) cases $10,143.00
2. Replacement cost every 28 days (5) cases $15,214.50
Total: $25,357.50
3. The annual savings is (13 payments per year) $329,647.50
4. Year to date savings is (based on 5 month savings) $126,787.50

The above estimates are based on the actnal earnings of the employees involved. I placed an annual
savings on this report as I am confident that these cases would have exceeded a year in duration had it not
been for the use of ERGOS.

T am also picased to announce that our Phoenix District Office has now started to utilize the services of
Work Recovery (ERGOS) along with our Denver facility. 1 am confident their results will be as positive
as ours.

1 hope this report helps you and if you wish to use our success and share this with others please feel free to
do so. If you have any i ing this please feel free to contact me at (520)
620-5073.

Respectfully,
R e
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TESTIMONY
OF
MARK DAKOS, VICE PRESIDENT INTERGOVERNMENTAL AFFAIRS
WORK RECOVERY, Inc.
Tucson, AZ

Committee on Ways and Means
Subcommittee on Social Security
U.S. House of Representatives

May 24, 1995
Thank you Congressman McCrery for your introduction.

Mr. Chairman, Mr. Jacobs, and Members of the Subcommittee, thank you for allowing
our company, Work Recovery, Inc., to appear before you on the issue of "Improving the
Social Security Disability Insurance Program."

In| ion of ER

Work Recovery, lnc of Tucson, AZ, is the developer of ERGOS™ Work Simulator,
a functional cap tem that is used on an international basis to assess the
residual functional mpacmes of individuals with disabilities. The ERGOS™ Work Simulator
was developed by an interdisciplinary team that included persons from the fields of:
occupational medicine, industrial psychology, physical therapy, occupational therapy,

vocational evaluation, industrial engineering and industry.

The ERGOS™ Work Simulator is a five-panel free standing unit which uses
computerized testing components to measure an individual’s physical and functional
capacities as they relate to work performance. The entire system, consisting of five separate
testing units, measures the following areas of work performance: static and dynamic strength,
whole body range of motion, work endurance, standing and seated work tolerance, upper
extremity strength and seated work range of motion.

Each of the ERGOS™ units operates in two separate modes: as a physical/functional
capacities evaluation and as an individualized work conditioning/treatment program. Work
Recovery-owned facilities and other professional affiliates throughout the world are also able
to provide evaluation services, restorative therapy and work re-conditioning using ERGOS™
to ensure controlled measurement and an effective return-to-work environment.

The ERGOS™ Work Simulator allows for direct comparison of the performance of
the individual to the specific physical demands of the 12,741 job titles defined by the
Dictionary of Occupational Titles (U.S. Department of Labor, 1991) or to the specific
standards of performance for any job with an employer. The comparison allows for an
appropriate identification of the mismatch that may exist between a worker’s capabilities and
the performance criteria necessary for the job. It also provides for the appropriate ergonomic
modification of the work site or the development of appropriate alternate work in order to
return that individual to a productive work life.

The ERGOS™ Work Simulator has been used in worker’s compensation cases,
Americans with Disabilities Act compliance situations, long term disability insurance claims,
courts of general jurisdiction, and in Social Security Disability cases at both the initial
determination level and at the hearings level.  The objective measurements of ERGOS™
have been upheld in all adversary settings. s

With the Social Security Administration’s Disability Reengineering Process stated
’ mmmgmem to extensive use of technology to determine an applicant’s or beneficiary’s
functional capacity to work, the ERGOS™ offers a unique and cost-effective opportunity to
assist the Disability Determination Services-to make the correct decision the first time, based
on tangible, measurable data. The use of neutral technology to provide an objective

assessment for both initial and CDR determinations could be a tremendous asset to the
program.
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The Disability Evaluation Pr

The Social Security Reengineering Team has begun to undertake the bold steps
needed to develop a more effective disability system. Their support of the use of technology
to determine an individual’s functional capacity to participate in the labor force is especially
of interest.

However, a major issue which needs to be addressed in any successful reform plan
is the philosophical difference between functional assessments and the current disability
evaluation. The disability model serves to reinforce to the individual claimant what is wrong
with them and why they are unable to perform appropriate work functions. The functional
model establishes the individual’s capabilities and, if at all possible, helps them to identify
functions that can be performed on a gainful basis in the open labor market.

The issue of function vs. disability already presents itself in the disability
determination process. The initial determination at the State Disability Determination Service
is based upon medical listings. An individual who meets or equals the medical listing
becomes a disability beneficiary.

At the Administrative Law Judge level, legal precedent and judicial discretion are the
reasons for granting an allowance. However, in nearly all appealed cases, the determining
issue is the residual functional ability of the applicant. This appears to be the gap that
explains the high rate of overturn of initial denials made by the Disability Determination
Service level.

‘Work Recovery has begun to work with the Disability Determination Services of both
Arizona and California, on pilot programs, to provide functional capacity evaluations at the
initial determination level. It is important to note that there was some concern among the
medical community that an ERGOS™ evaluation of functional capacity would replace the
need for medical evidence. However, that is not the case. The ERGOS™ does not provide
a medical diagnosis. The ERGOS™ evaluation determines one’s ability to perform the
functions necessary to obtain and support employment in the labor force, regardless, or in
spite of, one’s diagnosis.

Questions are often raised regarding the use of ERGOS™ to evaluate those with
mental disabilities. The ERGOS™ Work Simulator can be used to evaluate the functional
capacity of any individual. The four key factors which are taken into consideration are the
observed behaviors of the evaluee, the monitored heart rate, the use of the coefficient of
variation in order to measure the consistency of effort, and the methods-time-measurement
(MTM) standard for evaluation of the performance according to industrial
engineering/industry standards. The objective of the functional capacity evaluation is to
determine an individual’s ability to effectively function in the work force, not to provide a
diagnosis of a particular form of mental illness.

Return-to-Work Approach

The ERGOS™ Work Simulator has been developed based upon the belief that
reintegration of a disabled worker into the employer community is dependent upon the
ability to perform work, not the nature of the disability. Thus, the functional assessment, a
standardized and objective measure, free from evaluator bias, is a tool which can assist the
return-to-work plan. Once an employer is informed of the potential for an employee to again
become productive, the job site or job can be adapted to the employee’s needs and abilities.

The evaluee always has the opportunity to determine whether or not he/she has the
capabilities to perform the physical demands of work activities without the potential for
embarrassment at a job site, which could further impede that person’s drive to return to
work.

Many companies throughout the world (the ERGOS™ evaluation can be administered
in several different languages) have begun to establish an ERGOS™ baseline of functional
capacity to perform specific work-related activities. Such a baseline Functional Capacity
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Evaluation (FCE) allows later measurement and accurate assessment should a worker
become disabled: this baseline may be used to monitor a worker’s physical improvement or
deterioration. A baseline can also be utilized by the Social Security Disability process, at the
initial and the Continuing Disability Review stages.

Though there is often the temptation to use a functional capacity evaluation
instrument to “find fakers," the test is far more useful in providing an accurate assessment
of residual functional ability, taking into consideration both the physical and mental demands
of work.

The cost of an ERGOS™ evaluation ($450-$795 per evaluation in worker’s
compensation cases) is significantly outwezghed by the benefits that are achieved. In worker’s

compensation cases the evaluation is equivalent to approximately 2-3 weeks of temporary
disability costs. In situations where an appropriate job site modlf' ication or accommodation
can be achieved, the savings can be t dous. The additional disability benefit costs,

potential for vocational rehabilitation services, and the additional medical costs to monitor
an individual while they continue in off-work status can be significant.

Additionally, the cost of being forced into a disabled status, as opposed to a
productive status, is significant to the individual with the disability. The opportunity to return
to suitable, gainful employment far outweighs the benefits received through Social Security
Disability income and Medicare. Unfortunately, the methodology to safely return an
individual to the labor force has previously been non-existent. The ERGOS™ Work Simulator
provides the answer necessary to achieve the successful reintegration of the worker back into
the labor force, and restore that individual as a productive taxpayer rather than a tax/benefit
receiver.

Work Recovery Inc. expects to be able to provide within the next several months
tangible cost/benefit data regarding disability and return-to-work, in particular, cost-benefit
analysis focused upon the Social Security Disability Program and the Disability Insurance
Trust Fund.

Proposed Demonstration Project

PAAR: Project Administration, Assessment and Reemployment, a team effort to
assist Social Security in its improvement of the Disability program , will be discussed in detail
by Jim Allsup of the Allsup Co., the team leader. Work Recovery, through its functional
assessment role would participate in the project. We believe that the demonstration project
is appropriate, will be successful and would appreciate consideration by this Committee.

From our experience with the ERGOS™ Work Simulator in assisting in the return to
work of several hundred thousand individuals with disabilities to the labor force, the
proposed project appears to be appropriate and the probability of success appears to be quite
good due to the nature of the intervention that will be conducted. Furthermore, the
vocational rehabilitation effort will be more targeted, and less costly than conventional
rehabilitation services. This is specifically due to the fact that the counselor will have clear
picture, through ERGOS™, as to the extent of the individual’s functional capabilities and how
they relate to the world of work.

The objective of the demonstration and, indeed, all disability programs is to return
the mdmdual to work, if at all possible. It is important that the work opportunities be
i "Make work" programs often de-motivate individuals and prove
costly to that employee when the position ends and he/she is without appropriate skills and
the physical abilities to perform work in the open labor market. The result is a return to the
Social Security Disability Insurance rolls and a renewed fear of trying to venture from the
false security of a disability program.

Work Recovery believes that the ERGOS™ Work Simulator can provide the integral
link needed to assess one’s functional capacity and return to productive participation in the
national work force.

Thank you for the opportunity to present the ERGOS™ Work Simulator.
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Testimony
Before the House Committee on Ways & Means
Subcommittee on Social Security
May 24, 1995

Hearing on "Improving the
Social Security Disability Program™

By
Allsup Inc.
Social Security Disability Case Management

Jim Allsup, President
300 Alisup Place
Belleville, lllinois 62223
(800) 854-1418

By
Work Recovery, Inc.
Functional Assessment Evaluation

Mark Dakos, Vice President
2341 S. Friebus, Suite 14
Tucson, Arizona 85713
(800) 332-3746

By
National Rehabilitation Network
Rehabilitation Services

Bob Lancaster, President
Cascade Rehabilitation Counseling, Inc.
4601 N.E., 77th Avenue, Suite 250
Vancouver, Washington 98662
(800) 234-8011

- A Three Phase Demonstration Project -
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"Moving From Dependency To Rehabilitation
and Return To Work"

A Public-Private Demonstration Proposal
To Assist the Social Security Administration in its
Redesign of the Disability Process

Over the last year, both the general public and their elected rep ives in Congress have
become increasingly aware that federal disability programs confront major problems. These problems
stem from the unp dented growth in prog; participation, and media allegations of fraud and
abuse in the SSI program by various groups including elderly immigrants and drug and alcohol
addicted individuals. Due to shrinking federal resources, a critical review of the federal disability
program indicates that like federal welfare programs, its structure may inadvertently trap the disabled
in a cycle of dependency from which they have little incentive to escape.

This proposed d ion add these concerns by providing the means for the disabled
to move from dependency, to rehabilitation and return to meaningful work. With the cooperation of
the Social Security Administration (SSA), this proposal can be implemented immediately. It provides
methods to ensure that the truly disabled are assisted expeditiously, while at the same time performing
timely continuing disability reviews and establishing fraud and abuse prevention measures.

The Problem

From 1985 to 1994 the number of DI and SSI recipients increased from 4.2 million to 7.2
million, or 70 percent. About 50 to 60 percent of this growth has occurred just over the last three
years. The backlog of unprocessed claims now totals nearly one million, with forecasts for new
claims showing continued dramatic acceleration over the foreseeable future. The continuing disability
review backlog is now at 1.8 million, with about 500,000 additional cases coming due each year.
With this growth, total federal costs, including monthly cash benefits and Medicare and Medicaid
health coverage, amounted to $107 billion in 1993. Furthermore, in 1994, Congress reallocated FICA
payroll taxes to transfer more than $240 billion from the Old Age and Survivors Trust Fund into the
DI Trust Fund by the end of 2003. Thus, the disability crisis threatens to further undermine Social
Security for retirees, beyond the already rapidly shrinking worker-to-retiree ratio.

Spiraling costs, indicative of an outdated and ineffective disability program, prove that the
problems and complexities of 1995 were never envisioned when DI was enacted in 1956. As a result,
both program structure and administration must be redesigned. Administration redesign can be
accomplished relatively easily and quickly if the Social Security Administration is receptive to and acts
on new ideas and measures like those introduced in this proposal. Program structure redesign would
be aided in part by the information and results produced from the return to work option demonstration
we are proposing. To its credit, the Social Security Administration is moving as fast as it possibly
can to address the problems within its l. But unfortunately, its pace is far too slow given the

gnitude of these problems; and equally unfortunate, some of the problems are beyond its control.

hip

Due to this reality, the proposal we make to the Social Security Administration is a challenge
to be creative and flexible in a demonstration with us that in some ways radically alters their existing
plans and timetables. At the same time, however, our proposal seizes on two major administrative
redesign decisions the Social Security Administration has already made and aligns them with other
new ideas and already proven successful new measures. These new ideas and measures, in turn,
would help the Social Security Administration for the first time exert at least some degree of influence
on factors that up until now have been totally beyond the Social Security Administration’s control.
But rather than insinuate our proposal is the solution to most of SSA’s administrative problems, let
us show what we know is possible through a demonstration. However, a successful, productive
demonstration depends directly on the Social Security Administration’s willingness and ability 10 be
bold. creative and receptive to new ideas, some of which go beyond the Social Security
Administration’s stated plans.
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The Social Security Administration has taken the first major necessary step to problem
resolution by agreeing that it needs assistance from third parties. It has followed up by commencing
discussions with numerous third parties, seeking outside assistance and insight. Though its effort is
sincere and absolutely necessary, the current "shot gun” approach to third-party interaction will not
suffice. It must be accompanied by a rifle” approach through the proper coordination and integration
of key third-party participants in the Social Security Administration disability process. Our proposal
provides this absolutely critical and irreplaceable coordination and integration.

For a demonstration with SSA, we have assembled a group of Fortune 500 employers and
private disability service providers representing health care, rehabilitation, disability insurance, health
insurance and SSA claimant representation. This group of companies has agreed to work together
toward the common goal of identifying and returning disabled employees to work in the shortest
timeframe possible through the proper coordination and delivery of our collective services. Our
mission is focussed on intervening early in the disability, providing the disabled individual immediate
access to the services, education and information that is critical to successful and timely rehabilitation
and return to work. This group includes two key components SSA is relying heavily on for
assistance—-the authorized claimant representative and the rehabilitation provider. SSA’s reengineering
plans to pay new claims faster call for the " ing" of the develop of the medical file to the
claimant representative, with the representative being delegated specific duties and responsibilities to
assist SSA with its mission. SSA’s rehabilitation plans call for the implementation of its new 1994
regulation that is designed to give the rehabilitation provider early access to SSA recipients; access
that up until now has been in effect, denied. But not only does our group of providers represent
critical components of SSA’s existing plans, we also represent the complete range of assistance needed
by the individual when he or she becomes disabled. And with our services properly coordinated and
integrated in an agreed upon delivery system, this sy p the best possible hope of
returning disabled individuals to productive work activity in the least amount of time. This serves the
interests of the disabled individual, SSA and the American FICA taxpayer. Our proposal contains that
necessary coordinated and integrated delivery system.

Interestingly, all of the disability and health plans in this country are designed to integrate with
each other, with Social Security and Medicare serving as the foundations for all other plans to build
upon. But true integration has never been possible because no one has ever managed the integration
"process.”  Absent this "managed integration,” waste, duplication and unnecessary costs go
unchecked, with SSA bearing the brunt of the impact. This proposal applies managed integration
while simultaneously protecting and serving the interests of both SSA and individual claimants. It
accomplishes this by utilizing SSA’s sanctioned private sector "authorized claimant representative” as
the core of a new public-private disability service delivery system. The private representative, already
regulated by SSA, not only serves SSA’s interests by timely and judiciously developing the medical
file, but performs "double duty® by also serving as the "connector,” or coordinator and integrator,
between SSA and the many other disability and health plans.

Work Recovery, Inc.

The "Plan for a New Disability Claim Process” published by the Social Security Administration
(September 1994) has taken a bold step in recognizing the need for a standardized measure of
functional ability to assess an individual’s capabilities to perform the baseline demands of work. This
assessment process not only enables the Social Security Administration to evaluate whether or not an
individual has the baseline abilities to perform occupational demands, but it also provides the basis
upon which a re-integration of the individual to the labor force can be made. Although a disability
recipient may meet the statutory criteria for benefits, in many cases that individual may be able to
return to work with appropriate modifications at the work site or by using transferable skills in an
alternate occupation in which the physical demands have been adjusted to accommodate the worker.

The necessity of coordination and integration becomes paramount for whom the standardized
measure of functional ability takes place. Early intervention measures by the claims representative
coordinated with the disability insurer, a rehabilitation provider and an employer can result in
appropriate jobsite modifications or consideration of alternate occupational duties which will result in
a return to suitable, gainful employment. Unfortunately, the current process of the Social Security
Administration uses a limited medical examination that does not provide a functional baseline upon
which a return to work plan can be considered or realistically implemented. Even with a denial of
DI or SSI benefits the result is a shifting of the financial burden or continuation of the individual on
other government-sponsored programs (e.g., AFDC, Food Stamps, General Assistance, etc.).
Unfortunately. the allowance of DI or SSI benefits usually signifies the end of all efforts to attempt
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to find employment on the part of the individual for who benefits have been granted.

However, in the private sector it is common for employers to work closely with disability
insurers and rehabilitation providers to create a disability manag "plan” tilored to returning
disabled employees to work at the earliest possible point in time. One such plan involves an exclusive
arrangement between Work Recovery, Inc., the manufacturer of the ERGOS™ Work Simulator and
a provider of employer-employee return to work services, and Fortis Corporation, a major disability
insurer. The two have combined their products and services to facilitate the needs of both employers
and employees in returning the injured or disabled worker to appropriate employment as soon as
possible.

Work Recovery utilizes its new state-of-the-art ERGOS™ Work Simulator to assess, and
sometimes improve, an individual’s physical capacity for a particular job; it then may work with the
employer to alter that job to fit the individual’s mpabilities At the same time, the insurer’s disability
plan pays for most of the employer’s iated with making the necessary modifications to
comply with the Americans with Dlsabllltm Act (ADA). It also reimburses the employer up to 50
percent of the first month wages when they accept a claimant into a trial work program, and continues
to pay the clai disability pay if the impairment prevents the individual from earning monthly
wages of at least 80 percent of pre-disability wages. These same innovative measures in a well
coordinated "team” environment can also be applied to DI recipients. The issue is assembling the
team and coordinating and i ing their services to create a disability delivery system designed to
serve both SSA’s and the disabled individual’s interests.

Components and details of our delivery system that we propose to use in a demonstration with
SSA are listed in the following pages. They have been carefully crafted to address all of SSA’s major
disability problems that up until now have seemingly defied solution:

(1)  The timely payment of legitimate claims.

(2)  The establishment of a baseline of functional ability

3) Early access to rehabilitation services, including both dependency and return to work
options.

(4)  Timely continuing disability reviews.

(5)  Fraud and abuse prevention.

Also listed are our demonstration needs, each of these items having a direct impact on the
degree of success of this project. The more SSA responds to meet these needs, the more successful
the project. As the demonstration project designed to address all of SSA’s disability problems, we
can only hope and trust SSA shares our motivation and dwre to succeed by striving to meet these
needs.

al ice. When DI was enacted
in 1956 the sole source of SSA dlsablhty assnstance was the local SSA district office. Today
in 1995, an entirely new, virtually unused alternative distribution system exists. This new
system consists of third parties all financially motivated to make SSA disability services
available due to the multiple benefits the disability award now produces for third parties. It
is important to note this alternate system did not exist in 1956 because these muitiple benefits
for third parties did not exist. These benefits consist of the monthly income utilized by
employers and disability insurers to offset their own disability plan liability. They consist of
the 11 month extension of COBRA health benefits guaranteed under COBRA law (from 18 to
29 months), important to all health care providers. They consist of guaranteed Medicare
entitlement upon the 30th month of disability, important to health care providers, employers
and health insurers. And they will also soon consist of payment for early rehabilitation
services via the new SSA rehabilitation regulation. Thus, our demonstration partners are
motivated to work together to identify SSA-eligible disabled individuals early. Claimants will
be "intercepted" at any one of a variety of points in our delivery system before entering a SSA
district office for services. Once intercepted, they will immediately be referred to the
authorized claimant representative for interview, screening and application, if appropriate.
Since the claimant representative’s fees are contingent only, only legitimate claims will be
referred to SSA.  All claims will be referred to the appropriate SSA district office by mail
only, accompanied by the full development and documentation previously made available to
the claimant representative by demonstration partners. With each claim file will be a short
brief addressing the rel dical listing(s) and/or vocational rule. SSA’s role will be
limited primarily to that of adjudication, as currently envisioned in their reengineering plans.




Disability and Health Benefits. Due " the fngmemauon of thls country s many public and
private benefit plans, proper coordination has become extremely difficult, if not impossible.
Disabled individuals routinely fall through the cracks of these many plans, in turn making the
task of rehabilitation that much more difficuit. How can a disabled individual even begin to
psychologically prepare for rehabilitation if he or she has no disability income or health
insurance? In this demonstration we will utilize specially trained authorized claimant
representatives well versed in all major benefit plans, disability and health, and how they are
designed to coordinate and integrate with each other. ltls nmpomntto note that SSA claim
representatives employed by SSA do not ive such Our clai representatives
will coordinate DI and SSI benefits with private disability i msurance workers compensation,
state disability plans and other relevant public and private disability plans when appropriate.
Available documentation from these plans will be accessed and utilized to help develop the file
for SSA purposes. Prospective Medicare entitlement will be coordinated with extended
employer health plans beyond 30 months of disability, normal employer-provided 18-month
COBRA coverage, extended 19 to 29 month COBRA coverage if disabled for SSA purposes,
workers compensation, available Medigap plans for the disabled, and other health benefits
when appropriate. This comprehensive coordination of multiple public and private disability
and health benefits by onc entity is unprecedented, but absolutely critical to the ultimate
success of SSA rehabilitation efforts. Advocates for "single payer” health insurance envision
the single payer as the only solution to simplifying fragmented and complex health insurance
systems. This demonstration with SSA will prove there is an alternative. It can serve as the
model for others to follow.

We also want to note that we want to ensure to the greatest extent possible sufficient
diversity in the claims we process. As such, we are willing to work with SSA to secure other
means of referred claimants if the Agency feels it would be appropriate to reflect the proper
diversity.

Qnﬁm ' 011' anthonzeddamum quuumuve s nmn.l mtervtew with SSA appllcants w:ll
be totally unlike the interviews curreatly conducted in SSA district offices. In addition to early
access to claimants via an alternate distribution sy and c hensive coordination of

benefits, we will simultaneously conduct SSA mnllabllnmon evaluations. Our rehabilitation
personnel will evaluate the claimant for rehabilitation purposes while our SSA claimant
representative evaluates for SSA purposes. For those individuals who appear to be SSA
candidates and rehabilitation candidates, prospective SSA benefits will be communicated as a
rehabilitation device only. Benefits will be communicated as "fi ial assi to help you
return to work" in the form of “temporary” monthly income, "potential Medicare entitlement
if rehabilitation efforts have not returned you to work within 30 months of the start of your
disability,” and a "nine month trial work period that will allow you to attempt to return to
work and receive both SSA benefits and wages.® This specialized message, delivered early
by a disability specialist, away from the typical multi-issue SSA district office environment,
can play a critical role in motivating the disabled individual to return to work. Coupled with
the opportunity to return to work via access to early rehabilitation services, and financial
security through the controlled coordination of disability and health benefits and the timely
payment of the SSA disability claim, the potential for successful rehabilitation has been
maximized absent an absolute requirement to accept rehabilitation services.

Since current SSA plans call for the heavy reliance on both the authorized claimant
representative and rehabilitation provider, this demonstration will directly connect these two
SSA partners. Once we have identified a disabled individual as both a rehabilitation and SSA
candidate, immediate referrals to both parties will be made. We have agreed to utilize a
national network of rehabilitation providers to provide Social Security claimants with both
convenience in location and choice of service. The National Rehabilitation Network (NRN)
is composed of rehabilitation providers experienced in providing services in workers
compensation cases, who are nationally based and will provide approximately 200 service
office locations across the nation. The claimant will be referred to a rehabilitation provider
in the network within a 50 mile radius of home. If more than one rehabilitation service
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provider is within the 50 mile radius, the claimant will be referred from a provider list in
rotation to the next available provider. Where more than one provider exists the claimant will
have the opportunity to ask for another referral where there is no compatibility with the
provider’s counselor.

To insure the quality of rehabilitation services, National Rehabilitation Network
providers have agreed to the following criteria:

1. To comply with all state licensing requirements for rehabilitation providers.
2. To adopt the Code of Professional Ethics promulgated by NARPS.

3. To comply with national reporting and quality control standards demanded by
Social Security Administration.

The key to the success of returning disabled workers to work in the workers
compensation arena is early intervention with rehabilitation services at first reporting of the
disability. We believe that the Social Security Administration should consider experimenting
with early rehabilitation services for individuals as they become eligible for benefits. This
model has been very successful in the private sector in workers compensation cases, used by
both the employer and long-term disability insurer. We are recommending services to Social
Security that we currently provide and know return people to work and to happier and
productive lives. .

Members of the National Rehabilitation Network have agreed to provide the Social
Security Administration with cost effective rehabilitation services, not to exceed a cap of
$1,700 to $2,000 per person. This fee would not include the cost of an evaluation by a
functional assessment tool, not to exceed $450 per person. These charges to return disabled
individuals to work are offset by the average monthly Social Security benefit which is
approximately $660 a month and the average benefit duration is six years or $47,520 in total
benefits. With early intervention services, at the cost of less than $2,500 per worker, there
is the potential of saving nearly $40,000 per worker on the average disabled individual
returned to work.

Our authorized claimant representative will submit a fully developed, documented and
presented claim file to the SSA district office, while simultaneously referring our rehabilitation
analysis to a participating rehabilitation provider. Our claimant representative will then move
into a claim management capacity, coordinating and communicating all subsequent relevant
activity with both the SSA district office and rehabilitation provider. This claim management
“triad” responds to SSA’s stated plans to develop a new disability claim manager who will
work in the district office. These three entities would then work together to process the SSA
claim, provide rehabilitation services, and coordinate and ultimately terminate SSA and
Medicare benefits upon the successful return to work.

€ a anagemen ramnay yal Z€ ] NLALIve
SSA Disability Claim Manager (3) Rehabilitation Network. This three-person case
management team will closely coordinate all activities, clearing all previously determined
communications and information through the SSA regulated authorized claimant representative.
This will allow the SSA disability claim manager to primarily focus on the processing of new
claims. Activities will be subdivided as follows:

. Medical Management Services - designated rehabilitation provider

. Vocational Rehabilitation Services - designated rehabilitation provider

. Continuing Benefit Coordination - authorized claimant representative

] Continuing Disability Reviews - The Disability Team: SSA disability claim

manager/authorized representative/rehabilitation provider -- Upon the SSA established
diary, SSA would route case through the authorized claimant representative to the
rehabilitation provider for review. Authorized claimant representative would monitor
diary to ensure timely referral from SSA. If determined no longer disabled by
rehabilitation provider in conjunction with SSA established criteria, recommendation
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for termination would be routed back through claimant representative to SSA for review
and final determination. If determined still disabled, recc dation would be
referred and handled in same manner. If the rehabilitation provider is being called
upon to intervene early in the disability claim, let’s take the next logical step and
involve them in the continuing disability review. There is no logical reason not to
include them in the process, leaving the final decision to SSA upon review.

. Ei venti Work Monitorin, ird-part
Incentives - authorized claimant representative, in conjunction with demonstration
participants. Our authorized claimant representative will remain in regular contact with
the SSA disability recipient to monitor subsequent health care treatment to ensure
proper and timely primary-secondary health care expense billing. This service is
offered to employer, health care provider and health insurer clients/demonstration
participants to ensure Medm is billed as primary when appropriate. Through this
regular our P ntative will also explore possible return to work
through a designated series of questions. Through this questioning, coupled with an
agreed upon regular flow of information from our employer, disability insurer, health
insurer and health care provider demonstration participants, in addition to our
rehabilitation case manager partner, our claimant representative will serve as an
information "clearing house” for SSA. This information network can then be used to
report events to SSA on a timely basis that warrants record update, benefit termination
or other action. Such an information network readily available at SSA’s disposal
currently does not exist. Potentially, it could go a long way in securing the public’s
trust that SSA is proactively doing everything in its power to minimize the likelihood
of fraud and abuse. Furthermore, financial incentives to encourage third-party
participation in fraud and abuse prevention should also be explored, such as fees
contingent on legitimate benefit termination. Since the current SSA administrative
system does little to encourage or reward SSA employees to detect and investigate
potential fraud and abuse, reward third parties to become involved. If third parties
finally are being called upon to participate in claim processing and rehabilitation
efforts, let’s expand their involvement on all fronts.

Work R i . Upon notification and validation
that a SSA disability recipient has returned to work, the authorized claimant representative will
immediately report this event to both SSA and HCFA via a previously agreed upon
communication format. This will belp deter situations where disability payments continue
despite a permanent return to work beyond the expiration of the nine month trial work period,
and despite alleged requests by claimants to terminate payments (DI recipient Mary Jane Owen
in testimony before Senate Special. Committee on Aging). It will also assist HCFA in its
"Datamatch” program designed to recover overpayments from private health plans that paid
secondary rather than primary despite a disabled employee’s return to work activity. Such
timely reporting by the authorized claimant representative will serve the interests of the
disabled beneficiary, SSA and HCFA in preventing both SSA and Medicare overpayments
from ever occurring. Such a reporting mechanism currently does not exist. Furthermore, the
effectiveness of such a mechanism would be magnified if and when our authorized claimant
representative would be granted direct electronic access to the SSA file. Current SSA
reengineering plans call for electronic access by the authorized claimant representative by year
five of their current plans. If this timetable can be expedited, overpayment prevention can be
expedited. It would also allow for the electronic submission of claims, providing additional
administrative savings to SSA.
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Demonstration Needs

To maximize the effectiveness of this demonstration and the resulting savings to SSA, we are
requesting cooperation from SSA in the four areas listed below. The degree of cooperation will
directly result in the prospects of a timely demonstration and the degree of savings and the amount
of information that can be utilized to assist overall program enhancements. We recognize this
proposal in part goes beyond SSA’s existing plans and requests them to be extremely creative and
flexible. But we also recognize time is at a premium and new ideas must be entertained and
implemented now. We are extremely confident of the results this proposal can produce. It simply
draws on the current expertise, in a carefully coordinated and integrated manner, of all of our
demonstration partners. We simply want the opportunity to show what is possible, what can be done
now to help prevent what will surely occur with DI and SSI without the type action we are proposing.

. Assignment of SSA Personnel. We the immedi: i of two SSA
headquarters personnel to work with us at our location for five weeks to prepare a plan
of action. Together we will devise a plan to implement this proposal and report back
to Mr. Bunning and SSA headquarters for clearance to proceed. The plan will include
how to obtain and achieve in as short a time frame as possible the primary needs listed
below for a successful demonstration.

L Funding. Initial funding requirements would be for rehabilitation services. Fees
associated with the representation of SSA claimants would primarily come from
disability provider demonstration participants, with a minority from individuals directly.
Since our proposal calls for an expanded role of the authorized claimant representative,
however, funding available through reengineering would subsequently be necessary for
these additional services. As regards rehabilitation, funding for rehabilitation provider
participants commencing as their services begin is an absolute must. Absent this early
funding, there will not be rehabilitation participation. The new SSA rehabilitation
regulation currently calls for funding only after the disability recipient has
demonstrated nine months of substantial gainful activity. Rehabilitation providers will
not and cannot provide their services as this regulation is currently presented. It is
entirely prohibitive. We understand that SSA may have the authority to contract for
rehabilitation services in a designated demonstration and make such early funding
available. We are also aware that the new SSA regulation that applies to their
reengineering initiative will make funding avallable for unique programs. Since our

proposed demonstration p both reeng ing and rehabilitation, and is
unprecedented in nature, funding may indeed be available from two separate
components within SSA. As to the of funding y, the rehabilitation

network will provide rehabilitation services at an average cost of $1,850 per case.
(Averaged between $1,700 - $2,000 per case, with $2,000 being the maximum fee for
rehabilitation services.) Their 1994 performance resulted in 13,719 people returning
to work out of 62,741 cases referred for services. However, many of these claims are
short term and/or partial disabilities. But lacking the actual percentage of these claims
that would meet SSA criteria, and the fact that SSA recipients have never had routine
access to rehabilitation services, for simplicity purposes we will utilize their actual past
performance for funding request purposes. Therefore, we can estimate that for every
1,000 new claims we would process, 262 would be referred for rehabilitation services
at an approximate total cost of $705,042. Assuming at least 15,000 claims would be
processed initially, we request at least $10,575,630 in rehabilitation funding, to be
adjusted upward, with additional claims volume. Reengineering funding will depend
on SSA’s flexibility to work with us to maximize claim volume and the proposed
expanded role of the authorized representative.

] Centralized Claims Processing. Approximately 45% of the labor force in America is
covered by private disability plans that offset their liability agamst DI benefits. The
definition of long term disability in most of these plans is very similar to SSA’s
definition, making the medical documentation in these claim files extremely valuable
for SSA purposes. Upon thorough investigation and payment determinations in these
claims, claimants are referred to SSA district offices to file applications for DI. Most
of these claims are subsequently awarded by SSA, with the private plan then applying
their offset. Disability insurers and employers will voluntarily commit their claimants
to our demonstration’s distribution system in lieu of referring them to SSA district
offices, if motivated to do so. The strongest possible motivation would be an
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agreement by SSA to process these claims through one contained geographical area, in
lieu of the current processing in all 50 states. This would reduce the amount of
"competition” for time these privately insured claims currently face in SSA district
offices, DDSs and OHAs. This would in turn speed their processing and payment,
maximizing the reduction of the disability liability of these private plans. This is a
strong motivation for these private plans to participate in our demonstration. The more
they participate, the higher the claim vol in our d ation, producing higher
administrative savings to SSA and higher trust fund savings due to successful
rehabilitation. We currently have the concurrence of one SSA region to work with us
to provide centralized processing assistance if SSA in Baltimore will provide the

roval. Iam in constant contact with the Health Insurance Association of America
(HIAA) and individual disability insurers, and can virtually guarantee their substantial
utilization of the alternate distribution system this proposal contains, if centralized
processing of these claims become a reality. Specialized handling of these claims
makes perfect sense when it guarantees third-party processing and extremely valuable
free medical documentation. Massive savings to SSA is virtually guaranteed, and why
duplicate what the private insurer has already performed? SSA and the HIAA are just
beginning discussions in very superficial and general areas. We propose leap-frogging
ahead and creating a direct "operational link" between SSA and the private disability
insurer, with the SSA regulated authorized claimant representative serving as the
intermediary to protect the integrity of SSA and the interests of both SSA and the
disabled individual. Such "linkage" between SSA and private insurers by authorized
claimant representatives has unofficially been in existence for 11 years on a relatively
small basis. Let’s make it official and massive, especially when guaranteed massive
savings to SSA is the return.

] Expedited Electronic Access. Current reengineering plans call for electronic access by
the authorized claimant representative in 1999. Given the scope of this demonstration
proposal and its potential impact on SSA, we suggest that the current timetable be
revisited. It can only help to expedite current electronic access plans. Electronic
access to verify insured status, submit claims, update the record, and perform a host
of other activities currently performed by SSA, will be of immeasurable value to SSA.
Performed by the authorized claimant representative, subject to the necessary
safeguards, it also provides SSA and the individual the maximum protection against
fraud and abuse. It would be the ideal vehicle to expedite and maximize the growth
of the authorized claimant representative in the SSA disability process. An entire new
industry and critical SSA partner is available now, and their participation would be
radically expedited if electronic access is expedited.

We gnize el of this proposal may appear radical to many, but quite frankly, radical
measures are needed. We stand ready and willing to work with SSA starting now to discuss and
implement this proposal. We want to help, we know we can help, if given the opportunity. We
request that opportunity.
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Anticipated Demonstration Savings

Both administrative savings through third-party processing assistance and trust fund savings
through rehabilitation and return to work will occur. These savings are measurable in advance based
on past performance as listed below. What is not measurable in advance because it is unprecedented
would be the rehabilitation provider participation in continuing disability reviews and the authorized
claimant representative’s expanded role into post entitlement management. We will therefore not
address these two functions of our proposed demonstration.

Information obtained from SSA indicates the current average cost for the processing
of a disability claim is $1,667 per claim. In our demonstration, our authorized
claimant representative will perform every function associated with the processing of
a claim other than adjudication and payment. This will include initial evaluation and
insured status verification, interview, completion of all relevant application forms, full
medical development and documentation and a brief analysis of the relevant medical
listing(s) and/or vocational rule(s) supporting a payment decision. Assuming
demonstration claim volume of at least 15,000 claims at savings to SSA of $1,667 per
claim, administrative savings to SSA in this demonstration would be at least
$25,005,000.  Additionally, one major disability insurer demonstration partner
estimates that for each disability claim it processes, an average of $700 per claim is
spent on medical and vocational development and documentation. Since the majority
of claims in our demonstration would be referrals from disability insurers and
employers, but many do not spend $700 per claim for such documentation, we will
assume an average expenditure per claim of $300. Since this documentation would
automatically be referred to SSA at no cost to SSA, we will estimate total "added
value” in this demonstration at 15,000 claims to be $4,500,000. Thus, total
administrative savings and "added value" would amount to $29,505,000.

Ti Fi vings. Information from SSA indicates that the average SSA monthly
benefit is currently $660, with the average duration for receipt of DI benefits being six
years. Based on these averages, 15,000 DI recipients awarded SSA benefits without
access to rehabilitation services would yield total trust fund expenditures of
$712,800,000 over a six year period. Past performance of our rehabilitation provider
participants indicates 22% of their cases return to work within six months of referral.
But due to the unknown factors such as short term and partial disabilities in this
population, and SSA’s nearly non-existent rehabilitation experience, we will utilize
various return to work ratios within six months, beginning at a 5% return to work ratio
and increments of 10%, 15% and 20% At5%, a total of 750 individuals out of 15,000
could be expected to return to work. This would result in reduced trust fund outlays
of $26,730,000. Subtract from this $1,725,000 for the return-to-work cost of
rehabilitation services, net trust fund savings would be $25,005,000 over the expected
six year benefit period. Add to this the $29,505,000 in anticipated administrative
savings, total savings would be at least $54,510,000 or a 7.6% reduction in total trust
fund outlays over the expected six year benefit period. These savings would increase
further if our return to work ratio’s exceed 5% as portrayed in the attached savings
scenarios, and if we are granted the participation we propose in continuing disability
reviews and fraud and abuse prevention through return to work monitoring and
reporting.
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Projected Benefits
SSA Trust Fund Savings Scenario
Based Upon 5% Return to Work Ratio

Total population in demo project = 15,000 people

Cost without project=
$660 month* x 15,000 people = $713 million in benefits paid over six years**

* average Social Security Disability benefit
** average Social Security benefit duration

Rehabilitation Savings

Rehabilitation of 750 peoé)le over six years

Gross benefit savings = $26.7 million
Return-to-Work Rehabilitation costs for 750 people =
Cost of Rehabilitation = $1.7 million*

average rehabilitation cost of $1,850 per case, (averaged between $1,700 - $2,000
per case, with $2,000 being the maximum fee for rehabilitation services) plus $450
per case for full functional capacity evaluation.

Total net benefit savings =

$ 26.7 million gross benefit savings

-1.7 million rehabilitation costs
$ 25.0 million net benefit savings

Social Security Benefit Cost Savings
15,000 cases =
$29.5 million in case development costs and case management savings

Total Savings =  Administrative Costs & Benefits Savings

$ 25.0million net benefit savings
$ 29.5 million administrative savings

$54.5 million Total Savings = 7.6% reduction in total trust fund outlays
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Projected Benefits
SSA Trust Fund Savings Scenario
Based Upon 10% Return to Work Ratio

Total population in demo project = 15,000 people

Cost withdut project =
$660 month* x 15,000 people = $713 million in benefits paid over six years**

* average Social Security Disability benefit
** average Social Security benefit duration

Rehabilitation Savings

Rehabilitation of 1,500 people over six years
Gross benefit savings = $54 million
Return-to-Work Rehabilitation costs for 1,500 people =

Cost of rehabilitation = $3.4 million*

average rehabilitation cost of $1,850 per case, (averaged between $1,700 - $2,000

per case, with $2,000 being the maximum fee for rehabilitation services) plus $450

per case for full functional capacity evaluation.
Total net benefit savings =
$ 54.0 million gross benefit savings

-3.4 million rehabilitation costs
$ 50.6 million net benefit savings

Social Security Benefit Cost Savings
15,000 cases =
$29.5 million in case development costs and case management savings

Total Savings = Administrative Costs & Benefits

$ 50.6million net benefit savings
$ 29.5 million administrative savings

$ 80.2 million Total Savings = 11.2% reduction in total trust fund outlays
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Projected Benefits
SSA Trust Fund Savings Scenario
Based Upon 15% Return to Work Ratio

Total population in demo project = 15,000 people

Cost without project=
$660 month* x 15,000 people = $713 million in benefits paid over six years**

* average Social Security disability benefit
** average Social Security benefit duration

Rehabilitation Savings

Rehabilitation of 2,250 people over six years
Gross benefit savings = $80 million
Return-to-Work Rehabilitation costs for 2,250 people =

Cost of rehabilitation = $5.2 million*

*  average rehabilitation cost of $1,850 per case, (averaged between $1,700 - $2,000
per case, with $2,000 being the maximum fee for rehabilitation services) plus $450

per case for full functional capacity evaluation.
Total net benefit savings =
$ 80.0 million gross benefit savings

- 5.2 million rehabilitation costs
$ 74.8 million net benefit savings

Social Security Benefit Cost Savings
15,000 cases =
$29.5 million in case development costs and case management savings

Total Savings = Administrative Costs & Benefits

$ 74.8 million net benefit savings
$ 29.5 million administrative savings

$104.3 million Total Savings = 14.6% reduction in total trust fund outlays



192

Projected Benefits
SSA Trust Fund Savings Scenario
Based Upon 20% Return to Work Ratio

Total pooulation in demo project = 15,000 people

Cost without project =
$660 month* x 15,000 people = $713 million in benefits paid over six years**

* average Social Security disability benefit
#+ average Social Security benefit duration

Rehabilitation Savings

Rehabilitation of 3,000 people over six years
Gross benefit savings = $107 million

Return-to-Work Rehabilitation costs for 3,000 people =
Cost of rehabilitation = $6.9 million*

*  average rehabilitation cost of $1,850 per case, (averaged between $1,700 - $2,000
per case, with $2,000 being the maximum fee for rehabilitation services) plus $450
per case for full functional capacity evaluation.

Total net benefit savings =

$ 107.0 million gross benefit savings
-_6.9 million rehabilitation costs
$ 100.1 million net benefit savings
Social Security Benefit Cost Savings

15,000 cases =

$29.5 million in case development costs and case management savings

Total Savings = Administrative Costs & Benefits

$100.1 million net benefit savings
$_29.5 million administrative savings

$129.6 million Total Savings = 18.2% reduction in total trust fund outlays
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Functional Assessment Rehabilitation Costs
For Population Not Returning To Work

5% Return To Work Ratio: 750 individuals return to work
14,250 balance

25% - full functional capacity evaluation
3,562 @ $450 = $1,602.900
45% - upper extremity evaluation only

6,413 @ $225 = $1,442,925

TOTAL Functional Assessment Costs = $3,045,825

Balance of 30% (4,275) receive no functional capacity evaluation because of terminal illness, sever
disabilities, etc.

10% Return To Work Ratio: 1,500 individuals return to work
13,500 balance

25% - full functional capacity evaluation
3,375 @ $450 = $1,518,750

45% - upper extremity evaluation only
6,075 @ $225 = $1,366,875

TOTAL Functional Assessment Costs = $2,885,625

Balance of 30% (4,050) receive no functional capacity evaluation because of terminal illness, severe
disabilities, etc.
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Functional Assessment Rehabilitation Costs
For Population Not Returning To Work

15% Return To Work Ratio: 2,250 individuals return to work
12,750 balance

25% - full functional capacity evaluation
3,187 @ $450 = $1,434,150
45% - upper extremity evaluation only

5,738 @ $225 = $1,291,050

TOTAL Functional Assessment Costs = $2,725,200

Balance of 30% (3,825) receive no functional capacity evaluation because of terminal illness, sever
disabilities, etc.

20% Return To Work Ratio: 3,000 individuals return to work
12,000 balance

25% - full functional capavity evaluation
3,000 @ $450 = $1,350,000

45% - upper extremity evaluation only
5,400 @ $225 = $1,215,000

TOTAL Functional Assessment Costs = $2,565,000

Balance of 30% (3,600) receive no functional capacity evaluation because of terminal illness, severe
disabilities, etc.
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Chairman BUNNING. Thank you very much.

We would like to ask you some questions, obviously.

Jim, I know how my constituents feel about the disability pro-
grams that we have with SSDI and with SSI. We are trying to deal
with SSDI right now. What kind of constituent feedback do you lget
from your district offices and your constituents about the reliability
and the backlog and all the things that occur specifically to your
district? I woulg appreciate if you can give me an idea. If you have
the same experience that I have in my district and that other peo-
ple have, I am sure that we know we need to change the system.

Mr. McCRERY. There is no question, Mr. Chairman, that for
those people who are attempting to get some action through the
system, it is a terribly inefficient system. We do get a number of
complaints, and I am sure, as you do, we get a ton of case work
from people who are attemptinito get through the system.

But on the other side, Mr. Chairman, from constituents who are
not in the disability system but are in the work force and seeing
other people who appear to them to be perfectly capable of working
and yet are in the system and receiving disability, it kind of irks
them. I get a number of complaints like that, as well.

That is where I think this technology could play a role, ulti-
mately, in providing an objective standard and an objective testing
procedure to make sure that those people who are capable do not
stay on disability but get back into the work force.

Chairman BUNNING. One of the big problems that came up yes-
terday was the backlog was in CDRs. We are looking at 2 million
people that need to be reviewed in a 3-year period. The Social Secu-
rity Administration told us that they reviewed like 100,000 or a lit-
tle over 100,000 last year, and we are not even close to fulfilling
the requirements of the law.

My bigiest problem, Jim, is what Mr. Dakos has talked about re-
garding the physical aspects of the ability to work. How would we

et rflround the mental impairments that sometimes create a prob-
em?

Mr. McCRERY. That is a problem that is not directly related to
this technology. It is only in terms of the physical capability of the
individual. This technology does not have any direct application to
mental impairments, and I do not think Mr. Dakos is putting it for-
ward as that. I will let him address that.

Chairman BUNNING. Go right ahead.

Mr. Dakos. Thank you, Mr. McCrery.

We actually do address the 20 mental residual functional capac-
ities outlined by the Social Security Administration in the evalua-
tion process. In the ERGOS, we have created cognitive distraction
in the evaluation process——

Chairman BUNNING. Meaning what?

Mr. Dakos. What you need to be able to do so that you do not
have an individual focused on the disability but going more to the
function that is required in the work. You create a distraction so
that you do not have the individual focused upon the disability—
if you ask him, how is your back feeling, he is going to tell you,
it feels awful. However, if iyou have him going through an activity
that requires the individual to perform functions that may not have
him focusing on the back but, let us say, counting, doing part of
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a process or a game, what takes place is that the function over-
takes the focus on the physical disability.

Chairman BUNNING. But what about the mental impairment that
might be creating the physical disability?

Mr. DAKOS. You mean the subjective complaint?

Chairman BUNNING. Whatever it might be.

Mr. Dakos. We monitor the subjective. We also, during the en-
tire process of the evaluation, allow the individual to self-report
what their subjective discomfort is. But we also have the individ-
ual’s heart rate monitored during the course of the entire evalua-
tion so that if they are experiencing discomfort, there should be an
associated increased heart rate that takes place.

We have also built into it the use of the coefficient of variation,
which shows the consistency of the effort that takes place during
all strength requirement activities. In other words, is the individ-
ual trying to deliberately manipulate the evaluation process? So we
can discern that, as wel{

We have observed behaviors which have been rated by the indus-
trial psychologists on our team, which outline specifically what
functions may be impacted on the 20 mental residual functional ca-
pacities during the course of the evaluation.

Chairman BUNNING. That have to be measured under the Social
Security disability?

Mr. Dakos. Correct.

Chairman BUNNING. Mr. Jacobs.

Mr. JAacoBs. Thank you, Mr. Chairman.

I like the chairman’s opening statement, as I may have indicated,
because the word “draconian” does not belong in a system of jus-
tice. Draconian is if you are not eligible for the granting of a claim,
the claim is not granted. Justice means that if you are, it is grant-
ed. Determining which is which is the imponderable of civilized so-
ciety since the dawn of creation to do justice.

I think that, Mr. Dakos, you have a tool that advances by
quantums that quest for truth. I note, too, that some of the most
genteel organizations who deal with so-called disability adopt as
their slogan, “It is the ability, not the disability, that counts.”

So I think that if in the seats of authority, if you speak about
whether the person does have ability, despite whatever disability
there is—I have 10 percent disability from combat in the Marine
Corps in the infantry. Some of my critics would say I have some
of that other kind of disability, too, I suppose. But somehow or
other, a majority has thought that maybe I could fill this job. As
Mr. McCrery or any other Member of Congress will tell you, it is
not a full-time job, it is an overtime job.

So I think we should say for the record that nobody is being
mean, nobody is being cruel, nobody is advocating frontier justice.
That has happened on occasion in the past in the Social Security
system. There have been suicides as a consequence of it, and it is
a sad chapter.

But your invention, this machine, I think, is a wonderful thing,
and again, Mr. McCrery, I do not endorse a particular product, but
this general technology is one of the best things that has ever come
before us, I think, for the Social Security system.
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When I was practicing law, I had a case where a young woman
was in a filling station while the wheels on her car were being bal-
anced and the machine flew apart somehow or another and struck
her in the knee. Boy, I will tell you, she was a pathetic figure. Her
limp was very pronounced, and each time she limped, the expres-
sion of pain on her face evoked empathy. However, when we had
our pretrial conference, the insurance company showed the films
they had taken of her as a Girl Scout leader and she was running
like a gazelle across a park.

So President Kennedy in his inaugural said, “Sincerity is always
subject to proof,” and I do not think you insult anybody by subject-
ing him or her to this kind of objective evaluation.

The question I want to ask, you touched on it and I liked what
I heard. The real ?]ague to the system is the subjective. The ques-
tion of pain has always been the most obscure. You say that you,
to some extent, you can monitor pain. I say I cannot walk on my
leg and you look into my heart and say I can hardly wait to get
out to the park and run. Could you expand on that just a little bit?
That is my only question.

Mr. DAKoS. Sure. The way that we take care of that, we always
obtain a baseline blood pressure and resting heart rate with an in-
dividual. We also monitor the heart rate prior to the commence-
ment of any repetitions necessary for performance of any of the
physical tasks and then at the completion. If the individual is expe-
riencing discomfort, there will be an associated heart rate increase.

In fact, I had a specific case that took place with the Postal Serv-
ice where, frankly, it was thought that maybe this individual was
faking it. She went through pushing, pulling, she was doing lifting,
and, frankly, when she went down into a lifting position to pick up,
on a static force lifting activity at ankle height, all of a sudden her
heart rate shot up by 35 beats per minute, which more or less, a
good way of putting it, is it objectified the subjective complaint. She
was experiencing %iscomfort, and, in fact, she went through the
three-repetition trial for performing lifting at ankle height and it
even accelerated a little bit further.

So when I was asked by the Post Office, they said, Oh, was she
faking? I said, gentlemen, you have a problem you need to address,
and that is this individual cannot perform lifting below the level
of the knees on a safe basis. So we are looking at safe capability
to perform work. The Post Office, in turn, modified her job duties
and it was quite inexpensive. They simply made it so that she did
not have to perform lifting on two Yower shelves within her delivery
truck. This was instead of having to pay significant disability mon-
eys and significant additional medical expenses trying to find the
answer.

q Mr. JacoBs. So there is a tinge of the polygraph in the proce-
ure.

Mr. Dakos. We do not like to refer to it as a polygraph, but we
do need a heart rate monitoring to take place.

Mr. JAacoBs. For purpose of elucidation, though, it does follow
President Kennedy’s injunction that sincerity is subject to proof.

I think it is a great technology, and I like ERGOS. Thank you.

Mr. Dakos. Thank you.

Chairman BUNNING. Mr. Portman.
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Mr. PORTMAN. Let me just commend Jim McCrery for all the
work he has done in the disability area. It is a very difficult area
to work in. It is very emotional. It is an area of great controversy,
and I think Jim McCrery has rolled up his sleeves and really dug
into the program in a responsible way. He has come up with a lot
of interesting and provocative ideas, some of which helped us tre-
mendously in the welfare reform debate at the subcommittee and
committee level.

I think his bringing you, Mr. Dakos, I assume Mr. McCrery was
somewhat responsible for your presence here today, is another ex-
ample of him forcing us to look at some of the ways in which we
can improve the system and get more objectivity in the review
process.

My big concern, Mr. Chairman, I think, is the one you shared,
which is the tremendous backlog and the inability of us through
the CDRs to come up with a way to process people more quickly.
If you can do that, obviously, we will see a reduction in the rolls,
assuming that there is some objective criteria that can be applied.

So I am very enthused by what I hear today and, again, com-
mend Jim McCrery for pushing the issue.

I would ask one question, and maybe this is, Mr. Dakos, inappro-
priate to address to you, maybe more to the chairman, and that is
what kind of legislative remedy would we be talking about in order
to change the redesign process at this point? I understand that by
the year 2000, SSA would have a redesign. Do we need legislation
to try to——

Chairman BUNNING. We would have a backlog of about 3 million
by then, if they do not come up with something a lot quicker.

Mr. PORTMAN. So one of the purposes of this subcommittee hear-
ing today, I take it, is to try to highlight some areas where we
might be able to see even more aggressive use of technology,
whether it is computerization or Mr. Dakos’s technology, to try to
come up with a way to get that backlog down.

I appreciate your coming today and hope we will continue to
work with you at the subcommittee level and through the SSA.

Thank you, Mr. Chairman.

Chairman BUNNING. Mr. Payne.

Mr. PAYNE. Thank you very much, Mr. Chairman.

Mr. Dakos, I, too, thank you and was very impressed with and
enlightened by what you have to say.

I do not know if you have an answer to this, but I was thinking
about the impact on the administrative cost if a device or a tech-
nique like yours was able to be implemented in the process through
which people qualify to be on the system, or if it is utilized for peo-
ple who are on the system to determine if they should continue to
be on the system. Do you have any idea about what the impact
might be on the cost of administration and to the disability fund
if such a technique were implemented?

Mr. Dakos. First off, I know in speaking with the reengineering
team that they do not have an actual cost in mind. Valuations that
have been performed on a full functional basis have run anywhere
from $450 to, in the State of Hawaii, it is $795, but this is gen-
erally in the Workman’s Comp. industry.
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So overall costs, I would imagine, coming in with the size of this
project and the nature, the costs could be reduced, based upon the
sheer quantity of numbers that will be provided in this evaluation
process. If you are looking at costs in terms of savings to the trust
fund, I think you will be able to reduce the numbers on the disabil-
ity rolls and reintegrate people back into the labor force who
thought they had no chance of getting back, and I think that num-
ber is far more significant than the costs of the evaluation process.

Mr. PAYNE. Is there any way to know or to begin to quantify
what that number might be so that there is some kind of a cost-
benefit ratio?

Mr. DAKOs. We can do it by example that we have through our
Workman’s Comp. experience and how much they have been able
to reduce expenses. From what I have been advised, Toyota was
able to reduce by nearly 90 percent, but they have a very active
reintegration program at their plant in Kentucky. The experience
that we have had with the Post Office, just on five cases, they indi-
cated $329,000, not including additional medical services an({ their
costs which would have been rendered through the continuation of
being on disability.

Mr. PAYNE. Are any of those case studies, the numbers, are they
available that we might make them a part of this record? If I could
have those, I think it would be very helpful as we look into how
we best deal with this going forward.

Mr. Dakos. We wil? be glad to provide those and Journal of
Occupational Medicine studies that have also been conducted using
the instrument.

[The following was subsequently received:]
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June 9, 1995
WORK RECOVERY, INC.
Phil Moseley, Chief of Staff 2341 S. Friebus, Suite 14
Committee on Ways and Means Tucson, Arizona 85713
U.S. House of Representative Tl FSZO-|3 :é:g;; 3746
¢ oll Free 1-800-332-
1102 Longworth Building Fax 520-325-5277

Washington DC 20515-6348

RE: Committee on Ways and Means, Subcommittee on Social Security, Hearing on Improving
the Social Security Disability Insurance Program, Held on May 24, 1995 - Testimony of
Mark S. Dakos.

Dear Mr. Moseley:

Enclosed please find the corrected transcript of my testimony given before the Subcommittee on Social
Security, on May 24, 1995.

On page 15, line 324, I noted a correction that probably is intended on the testimony of Mr. Jacobs. The
word "abdicating" should probably be changed to "advocating".

On page 21, commencing with line 480, Mr. Payne asked if there were any case studies or numbers which
might be made a part of the record. I am including copies of the two Journal of Occupational Medicine
studies which were specifically refe d in my testimony. I am also enclosing a copy of a third, yet
unpublished, study that was conducted using the ERGOS™Work Simulator.

I have been in contact with the Social Security Administration subseq; to my testimony, and it was
indicated that a cost-benefit study has not been conducted on the use of the functional capacity evaluation
in the Social Security Disability income determination process. The studies in which we have been
involved are not a direct cost-benefit analysis specific to the Social Security Disability Insurance program.
We are in the process of soliciting an expert opinion from the actuarial community in order to develop an
appropriate projection of the cost-benefit specifically applicable to the Social Security Administration. The
results of this study will be forwarded as soon as it is completed.

Once again, thank you for providing Work Recovery with the opportunity to testify before the
Subcommittee. Should you have any questions, please feel free to contact me here at Work Recovery.

Very truly yours,
— ) —
— )Z\ o5 AU~
Mark S' Dakos, M.S.
MSD:kmh

Enclosures:  Transcript of Mark S. Dakos; JOM Volume 35, Number 8 and Volume 36, Number 7, and
"Validity of Mechanical vs. Clinical Evaluations of Worker Fitness and Risk: Psychologic
Influences" (unpublished)

The third unpublished study is being retained in the Cammittee files.
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JOM « Volume 35, Number 8, August 1993

Concurrent Validity of the ERGOS
Work Simulator Versus Conventional
Functional Capacity Evaluation
Techniques in a Workers’
Compensation Population

Laureen A. Dusik, MSc, MD he goal of vocational rehabilitation is
| to return an injured worker to suitable
Michael R. Menard, MD, PhD work. To accomplish this, it is neces-
Christopher Cooke, MPE, EdD S}r:'h to m:l:ch th:h l:;lllmysmﬂl‘\"l tolera:w
. of the worker wi evant phys-

Susan M. Fairbumn, BSc ical demands of the job.'?
Gregg N. Beach, BPE Compilations of information on

A prospecuve blmded cohort study was performed in an interdisciplinary
v to i igate the concurrent valldtty 0[ the
ERGOS work .rlmulator m comparison to current hods of e

jobs wete ongmally dcveloped for vo-

workers. Thlslsapmmsmﬂnrto
vocational rehabilitation except that,
of course, there is a greater likelihood

Seventy men and eight women, aged 22 to 64 years, who attended for a 2-
week physical capacity assessment participated in the study. Physical activity
Jactors as defined by the Canadian Classification and Dictionary of Occu-

of residual impairment after rehabili-
tation from an injury. The first formal
compilation of information on jobs
published by the US Depanment of

pations and the American Di y of Occup | Titles were

Jor all subjects under three evaluation conditions: the ERGOS work simula-
tor, an exercise-oriented physical evaluation by a rehabilitation therapist,
and performance of project-format industrial tasks. In addition, 17 men and
7 women were assessed with VALPAR standardized work sample tests. The
statistical szgmf ficance of the relationships between results obtained by the
various evali was ined. There was a strong correlation
between the ERGOS d| y and the clinical of strength
Jor all standard movements tested (P < .001). The Methods Time M

Labor (Dicti y of O
Titles, or, DOT)* presented only a
concise description of typical duties

for each named job.
Subsequent research in industrial
ing led to the inclusion of the

physwnl capacities, education, apti-
tudes, interests, etc, that were beheved

ment rating by the ERGOS for dexterity variables, according to industrial
engineering standards, tended to rate subjects as more restricted than did
the clinical evaluators. There was a significant relationship (P < .001)

to be required for

job performance.* To reduce the in-
mdenoe of “overexertion” injuries,
gundehm were created in various ju-
i concerning the weight a

between the “overall physical activity rating” from ERGOS dy Y,
clinical evaluation, and performance in an industrial workshop setting. There
was also a significant relationship (P < .001) b the “overall physical
activity rating” for endurance of a full workday produced by the 4-hour
ERGOS evaluation and by the 2-week functional capacity evaluation. The
results of this study indicate that a 4-hour ERGOS evaluation yields infor-
mation on strength and enduraru:e for industrial physical aalvtty that is
comparable with the i ...,.,. ? d from a comp e lmerdx.ra-
plinary 2-week fi performed in multiple

| capacity eval,

worker should be required to handle.*
Research in several vocational con-
texts indicated that the nsk of mJury
was i d if the physi

of the job were high relative to the
physical capacity of the worker.*® The
current approach to worker fitness
and risk evaluation evolved from

these as a special area of oc-
. P )

0096-1736/93/3508-0759503.00/0
ican College of Occupational and

The current edition of the Ameri-
can DOT and of the Canadian Clas-
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Concurrent Validity of the ERGOS Work Simulator « Dusik et al

The present study examines the re-
lationship between the information

licit in such
use is the requirement for assessment
of the physical capacities of the person
being counseled. It was a natural de-
velopment to use the “government-
approved” measurements developed
for vocational counseling in this proc-
ess of assessing risk. The validity of
this practice has not been proven;
however, it is common practice. The
degree to which different methods for
assessing the worker agree with each
other and with the physical demands
of work remains an external and con-
current validity issue.

The accepted approach to evalua-
tion of a worker’s strength and endur-
ance follows principles originally de-
veloped by Pruitt and coworkers at
the University of Wisconsin-Stout'
and later expanded by Matheson® and
Blankenship.'® It involves obsetvation
of the worker during performance of
realistic work samples of known phys-

provided by the ERGOS and that pro-
vided by a more extensive functional
capacity evaluation. Workers who
were participating in a functional
evaluation were reviewed usmg two
techmques wn.h a 2-week

English; 4 men and | woman had
significant behavioral difficulties; and
1 man had significant cardiac disease.
Of the 85 eligible subjects 6 men and
| woman were not tested as there were
insufficient test slots available, leaving
70 male and 8 female test subjects.
The ch istics of the study sub-

and
with the ERGOS The assessment of
functional capacity as mdwated by se-
lected d dent v

by the two approaches was then ana-
lyzed and compared.

Methods
Subjects

All subjects attended the Func-
tional Evaluation Unit (FEU) of the
Leslie R. Peterson Rehabilitation
Centre of the Workers’ Compensation
Board of British Columbia between
October 22 and December 20, 1991
for a 2-week functional capacity as-
sessment. All subjects were referred
for eval following rehabilitation

ical d d, over a of
days. This can be labor-intensive,
time-consuming, and costly.

More recently, similar information
on functional capacity has been
sought through the use of work sim-
ulation devices. The ERGOS (Work
Recovery, Tucson, Ariz) uses work
elements derived from industrial en-
gineering studies, and compares the
worker’s performance to international
standards that are gender- and race-
neutral. Tolerance for activity over a
workday is inferred from performance
at increased intensity for shorter pe-
riods, essentially according to the data
in the National Institute for Occupa-
tional Safety and Health (NIOSH)
Work Practices Guide for Manual

Lnﬁ.mg.’ The ERGOS thus is designed

top i and
1 from a physi 1

that lasts only a few hours.

from injuries that hxd arisen during
the course of their usual employment,
and all were experiencing difficulty
returning to their pre-injury occupa-
tion.

During the 9-week test period there
were 78 ERGOS test slots available,
based solely on availability of person-
nel. Of a total of 128 patients admitted
to the FEU during the intake period,
34 men and 9 women were excluded

jects are shown in Table 1. Included
in the “other” injury area category are:
4 men with injuries to more than one
of the area groups (2 subjects with
multiple fractures of the upper limbs,
1 subject with multiple fractures of
one lower limb and both upper limbs,
and 1 subject with fractures of the low
back and one lower limb), 2 men with
nerve injuries, 2 men with Raynaud’s
disease, | man with multiple trauma
to an upper limb, 1 man with a fem-
oral midshaft fracture, | man with
carpal tunnel syndrome and shoulder
bursitis, | woman with midshaft frac-
tures of the radius and ulna, and 1
woman with bilateral carpal tunnel
syndrome.

Included in the “other” injury type
category are: 17 men with interverte-
bral disc herniation treated surgically,
4 men with intervertebral disc protru-
sion treated non-surgically, 2 men
with Raynaud’s disease, 2 men with
meniscal tears (knees), 2 men with
degenerative joint disease (knees), 1
man with recurrent shoulder disloca-
tions, | man with multiple trauma to
a hmb 1 man with joint separation

lavicular joint), 1 man with

from the study. The reasons for exclu-
sion were: 3 men failed to show up for
evaluation; 7 men and 3 women failed
to complete the 2-week evaluation; 1
man and | woman failed to complete
the Rehabilitation Therapy Physical
Evaluation (RTPE); 10 men and 3
women had injuries to body areas
other than the low back or the limbs;
8 men and | woman had significant
difficulty speaking or comprehending

Functional Evaluation Unit, Workers’ Compensation Board of British Columbia, Richmond,
British Columbia, Canada (Dr Dusik, Dr Menard, Dr Cook: Ms Fairburn, Mr Beach); and

the Division of Physical

and Reh of Medicine, St. Paul’s

Hospital, Vancouver, British Columbia, Canada (Dr Memrd)
Address to: Dr Chri: Cooke, Functional Evaluation Unit, Workers’
Compensation Board of British Columbia, 6951 Highway, Ri British

Columbia, Canada, V7C 1C6.

spinal stenosis, | man with ulnar neu-
ropathy, | man with brachial plexus
trauma, and 1 woman with arach-
noiditis.

The pre-injury job for each subject
was categorized into the CCDO major
occupational groups. For the men, the
distribution of occupational groups
was as follows: 29% in construction
trades, 16% in product fabrication,
14% in forestry and logging, 10% in

hini 6% in t equip-
ment operation, 6% in material han-
dling, 4% in processing, 4% in sales,
4% in mining and quarrying, and 7%
in other types of employment. For the
women, the distribution of occupa-
tional groups was as follows: 37.5% in
medicine and health, and 12.5% each
in and PPN
sales, processing, material handling,
and product fabrication.
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JOM ¢ Volume 35, Number 8, August 1993

TABLE 1
Subject Characteristics
Variable Men Women
Sample size 70 8
Age (yr)
Mean 45.1 437
Range 22-64 23-56
Height (cm)
Mean 178.3 165.7
Range 147-197 155-174
Weight (kg)
Mean 87.4 706
Range 61-137 54-91
Time since injury (mo)
Mean 53.8 290
Range 1-309 11-76
Injury area (%)
Low back 414 50.0
Shouider 143 0
Elbow 43 (]
Wrist/hand 71 0
Knee 86 125
Ankle/foot 86 125
Other* 15.7 250
Injury type (%)
Strai 286 625
Fracture 243 250
Other* 471 125
Surgery (%)
No 371 315
Yes, this injury 58.6 50.0
Yes, previous similar injury 43 125
* See text for explanation.
Evaluation Regimen keyboarding, hand dexterity testing,

All subjects completed an intake

job-specific VALPAR tests, and co-

interview with a v
Based on this interview and referral
information from the subject’s reha-
bilitation consultant, an individual-
ized 2-week evaluation program was
developed. Of the 78 ERGOS test sub-
jects, all had a physical capacity as-
sessment by a rehabilitation therapist
(RTPE) and all were assigned shop
tasks in the Industrial Department. In
addition, 24 subjects (17 men and 7
women) completed one or more
VALPAR standardized work sample
tests (Valpar Corporation, Tucson,
Ariz).

For some subjects, additional infor-
mation was obtained through biome-
chanical testing and ional

dination testing). Hi , this in-
formation was not suitable for direct
comparison with the ERGOS tests
that were selected for this study and
so was excluded.

Upon completion of the 2-week as-
sessment a discharge interview was
held between the subject and their
vocational evaluator. At this time the
subject’s performance and the evalu-
ator’s recommendations were briefly
discussed. A final report was then for-
warded to the subject’s rehabilitation
consultant.

CCDO Physical Activity Factors
Physical Activity (PA) is one of the
job i h ized in

therapy testing. Eleven subjects (all
men) underwent dynamometry of
specific body segments. Seventeen
subjects (9 men and 8 women) had
occupational therapy testing (includ-
ing office simulation, clerical tasks,

CCDO?* and similarly in the DOT?
used in the United States. The PA
rating for a job represents the physical

i of the ion as

well as the physical capacities a
worker must have to fulfill these re-

quirements.® In the CCDO there are
eight factors that make up the PA.
Factor 1 is strength, which includes
the activities of lifting, carrying, push-
ing, and pulling. Strength is catego-
rized into sedentary, light, medium,
heavy, and very heavy ratings accord-
ing to the amount of weight handled
and the frequency of handling.® The
other PA factors are climbing and bal-
ancing (factor 2), body dexterity, in-
cluding stooping, kneeling, crouching,
and crawling (factor 3), reaching,
handling, fingering, and feeling (factor
4), talking (factor 5), hearing (factor
6), seeing (factor 7), and operation of
controls (factor 8). (For a more de-
tailed explanation of the CCDO fac-
tors the reader is referred to the
CCDO manual.) The American DOT
classification system® is very similar to
the CCDO. The main differences are
that talking and hearing are catego-~
rized as one factor (factor 5A and 5B,
respectively), and operation of con-
trols is not a DOT factor.

Assessment Methods

ERGOS Work Simulator. ERGOS
is a computerized functional capaci-
ties imul It provid
objective documentation of the work-
er’s performance compared to the
DOT classification system, NIOSH
Work Practices Guide for Manual
Lifting, and Methods Time Measure-
ments (MTM) standards for workers
of the same age and sex.''

ERGOS consists of five 7.5-foot x
4-foot panels (or work stations) ar-
ranged in a pentagon. A computer
monitor and speaker system are in-
corporated into each panel to provide
simultaneous visual and verbal task
instructions. Panel 1 measures static
strength during isometric lifting,
pushing and pulling, and dynamic

ngth using a progression of free
lifts, at various positions from ankle
to shoulder height. Panel 2 assesses
whole-body range of motion and in-
volves standing, balancing, stooping,
kneeling, crouching, reaching, and
manual dexterity. Panel 3 assesses
work end hrough i d
repetitive  selecting/sorting, lifting,
carrying, walking, and climbing activ-
ities. Panel 4 assesses standing work
tolerance using conveyor work activi-




ties. It involves walking, stooping,
reaching, handling, and the sorting of
pool balls in numerical order. Panel 5
assesses a variety of seated work tasks
and upper limb functions. However,
for the purposes of this, study Panel 5
was used only to assess grip strength
and handling, and to screen vision
and hearing. Note that all panels in-
directly assess vision and hearing.
During the second week of assess~
ment in the FEU, all subjects under-
went an ERGOS evaluation by a di-
agnostic technician who had been cer-
tified in its use. The ERGOS
d a standardi yre-
port of each subject’s performance fol-
lowing testing. Units of measure are
as follows: strength activities (factor 1)
are in pounds, dexterity activities (fac-
tors 3 and 4) are in MTMs, hearing is
in Hertz and decibels, and vision is in
Snellen equivalents. The particular
ERGOS regimen used in this study
required 2.5 to 4 hours to conduct,
and an additional 15 to 30
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inside general, sheet metal, machine
shop, welding, automotive, small mo-
tor, upholstery, furniture refinishi

motion work sample; 2 men com-
pleted VALPAR no. 11, the eye-hand-

food di work sample; and

outside general, and lifting program)
through an Industrial Departmem
Task Inventory Program. These in-
dustrial tasks range from sedentary to
very heavy in their g

1 man leted VALPAR no. 8, the

simulated assembly work sample.'?
In addition, 7 men completed the

WEST Bus Bench work sample (Work

ments, consistent with the class\f ica-
tions in the CCDO and DOT. The
tasks have also been defined by the
other PA factors required to perform
the project.

All tasks were originally dmgned to

hnology,

Long Beach, Cahi), designed to assess

upper-extremny dcxtenty and coor-

y and as-

sembly of a metal structure resem-
bling a bus bench.

Performance on these work sam-

simulate actual working di
and physical demands of industrial
jobs as closely as possible (C. Cooke,
unpublished data, 1990). Tasks were
administered and monitored by shop
instructors who are trained trades-
men. Subjects were assigned to md1-
vldual by their i
based on d d ca-
pabilities following completion of the
RTPE‘ Over the course of the 2-wcek

ples was ded on dard report
forms lied by the f:

Strength factors were not assessed and
therefore could not be compared with
the ERGOS and the RTPE strength
results. The remaining PA factors that
were examined by each specific work
sample were recorded descriptively. In
addition, performance of the com-
plete work sample or a major portion
of the work sample (eg, disassembly,

for ERGOS to output the y

bly, etc) was timed. However,

report.

Rehabilitation Therapist Physical
Evaluation. All subjects underwent a
physical evaluation by a rehabilitation
therapist during the first week of as-
sessment in the Functional Evalua-
tion Unit. This structured, exercise-
oriented evaluation was designed to
assess individual physical tolerances

i with the guidelines estab-
lished by the CCDO in the strength
categories of pushing, pulling, lifting
and carrying, grip strength, climbing
and bz Jancing, body de<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>